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STATE TAXATION OF NATIONAL BANKS 



Committee on Banking and Currency, 

House of Representatives, 

Thursday y January 26, 1922. 

The committee met at 10.30 o'clock a. m., Hon. Louis T. McFadden (chairman) 
presiding. 

The Chairman. The committee will please come to order. 

Gentlemen of the committee, this is a hearing on House bill 9579, a bill introduced 
on December 15 by the chairman at the suggestion of a committee of the National 
Tax Association. 

The bill was prepared largely, I think, by the members of the National Tax Asso- 
ciation, and at their request I introduced the bill. 

There are before the committee this morning several gentlemen who represent the 
National Tax Association, and there are also representatives of the American Bankers' 
Association, there being a special committee appointed by the president of that 
association. I must confess that I do not know who all the gentlemen are. 

If each one of you will announce his name to the reporter, and tell whom you repre- 
sent, it will keep the record straight. 

Mr. Goldfogle. Mr. Chairman, the city of New York is represented by Mr. Wil- 
liam H. King, assistant corporation counsel of the city, and by myself, as president 
of the department of tax and assessment of the city of New York. The State of New 
York is represented by Senator Davenport, chairman of the committee on taxation 
of the New York Senate, and by Assemblyman Judson, the chairman of the com- 
mittee on taxation and retrenchment of the Assembly of the State of New York, 
and by Senator Law, president of the Tax Commission of the State of New York, as 
well as by Judge Knapp, a member of the Tax Commission of the State of New York. 

Mr. Stevenson. As I understand it, Mr. Chairman, these gentlemen are proponents 
of the bill. 

Mr. Goldfogle. Yes; and they want to be heard in behalf of the bill. 

Mr. Stevenson. The national banks have a committee here to speak on this bill, 
I believe. 

Mr. Lord. I am Samuel Lord, one of the tax commissioners of Minnesota. I wish to 
introduce Mr. Lyons, of Wisconsin, c^irman of the Wisconsin Tax Commission; 
Gov. Bliss, of Rhode Island, now connected with the tax commission of that State and 
chairman of that body; Judge Leser, of Maryland, connected with the State tax com- 
mission of the State of Maryland; Mr. Leahy, also of Rhode Island, a member of the tax 
commission of that State; Mr. Hitchcock, of Massachusetts, representing the tax com- 
mission of that State; and Judge Hough, of Indiana, representing the tax commission 
of Indiana. 

These people are members of a committee appointed by a conference of tax officials 
held in tnis city last December, at which were represented some twenty-odd States 
immediately and a number of other States by proxy. I think I am well within the 
truth when I say that the majority of the States were represented at that conference. 

I wish to state that the chairman was in error when ne said that this body repre- 
sented the National Tax Association. They represent the official taxing bodies of the 
various States they come from. Most of them, however, are members of the National 
Tax Association, but they do not pretend to reprps jnt that association officially. 

The Chairman. Perhaps, Mr. tord, I misspoke myself, bui 1 was merely trying to 
cover the matter in a general way. 

Mr. Lord. Yes; I understand, but I wanted the situation to appear correctly in the 
record. 

Inasmuch as the National Tax Association has been mentioned with reference to 
this hearing, I might say that that association went on record at its meeting held at 
Bretton Woods, N. H., in September, 1921, in favor of some amendment to section 
5219 of the Federal Revised Statutes. 

The Chairman. Mr. Lord, before you go into a general discussion, I should like to 
get the names of the other gentlemen who are here. I will get them for the record, 
if you will pardon me for a moment. 
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4 STATE TAXATION OF NATIONAL BANKS. 

Mr. Paton. My name is Thomas B. Paton. I am general counsel for the American 
Bankers' Association. 

The American Bankers' Association is represented here this morning by certain 
members of a special committee which w'as appointed after the introduction of this 
bill. That committee appears here this mormng principally just to listen to what 
is said in regard to the bill, not being prepared at this session to seriously oppose it 
but rather to ask for a continuance in order that the bankers of the country in the 48 
States of the Union may have an opportunity, after this evidence is presented, to con- 
sider it and to make proper reply. 

The members of that committee present are: Oliver J. Sands, who is chairman of 
the American National Bank of Richmond, Va.; Mr. Morris Frey, of New York, who 
is assistant treasurer of the Guaranty Trust Co. ; and myself, as an official of the Ameri- 
can Bankers' Association. 

In addition, there are certain gentlemen here representing the various individual 
banks, but not representing the American Bankers Association. I believe they can 
speak for themselves, 

Mr. Blodgett. My name is Edward ■£. Blodgett, of Boston. My partner's name is 
Charles L. Favenger, of Boston. We represent the First National Bank of Boston and 
three other banlss in Boston and one in Pittsburgh. We are at present engaged in 
the Supreme Court of the United 'States. Personally, I have another case goi^g on 
there and may be tied up there until tomorrow night. We are not prepared to go on 
with the hearing at this time. 

The Chapiman. Inasmuch as it has been suggested by Judge Paton that a further 
hearing will be requested, would it be convenient for you to be heard later? 

Mr. Blodgett. Yes . Whatever time the committee sets, if we are given a reasonable 
time, will find us ready to present our side of the case. We have a vital interest 
in this bill, especially in the last clause, or the validating clause. In reference 
to that the First National Bank of Boston — and that is the one I specifically represent — 
brought a suit four years ago and one each year after that, to recover back taxes alleged 
to have been improperly paid, which were levied against the bank's stock. That case 
is coming to the Supreme Court of the United States. Four cases are»involved. Mr. 
Hitchcock is on the other side, and we are now working on % report. We expect to get 
them to the Supreme Court of the United States either this spring or next fall, certainly 
next fall. 

Of course, outside of the question of the le^alitv of such powers as are mentioned in 
the bill, which we consider would not be valid, there is the question of the wisdom of 
such a clause, a question that we want to go into also. 

I wanted to call your particular attention to this phase of the subject at this time. 

Mr. Saxe. Mr. Chairman, my name is Martin Saxe, of the firm of Morris, Plante & 
Saxe . We are counsel for some 15 national banks in the city of New York now engaged 
in litigating cases involving taxes levied in that State for the years 1920 and 1921. 
Our position, I may say, is quite similar to that of Mr. Blodgett's firm. We are opposed 
to the validity clause, and at the proper time we shall be very glad to state our reasons 
for our opposition. 

The Chairman. Do you care to be heard to-day? 

Mr. Saxe. We are prepared to argue the case to-day, if you wish us to do so. 

The Chairman. Is there anyone else? 

Mr. Bryan. My name is George Bryan, of Richmond, Va. I am general counsel 
for the Virginia Bankers' Association. 

I beg to state that while a question of this magnitude must necessarily result in a 
great deal of discussion, and that the greater portion of the day could appropriately be 
consumed by the proponents of the measure, yet, in my opinion, it is only fair to the 
other side, in view of the fact that sometimes first impressions are more or less perma- 
nent, that at least a portion of the time — ^not anything like a 50-50 division, but, say, 
half an hour or an hour — ^be given to the opponents of the bill, in order that they may 
point out the salient features of its inadvisability to-day. 

The Chairman. Does that conclude the list? 

Mr. Ross. My name is G. W. C. Ross, of Minneapolis, Minn. 

I represent the North Dakota Bankers' Association. I shall probably have an 
opportunity to be in Washington for a week, and I should like to make whatever 
statement we have to make to-day at the proper time. 

The Chairman. What other interests are represented here? 

Mr. Fenn. Before we close, Mr. Chairman, I should like to file a statement from the 
State commissioner of the State of Connecticut. 

The Chairman. You may put it in at tMs point. 

Mr. Fenn. I haven't it now. I will put it in later. 
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The Chairman. Are there any other intereets that have not been called upon? 

Mr. Stevenson. I should like to state, Mr.' Chairman, since you have begun to make 
arrangements for the day, that the Dyer bill will come up at 12 o'clock, and I take it 
every member of the committee will want to be on the floor. I suggest, therefore, 
that these gentlemen should not be misled and should not be in the position of expect- 
ing us to be here all day. 

The Chairman. These gentlemen have come from all over the country. Of course 
we want to give them every consideration possible. 

Mr. Stevenson. Yes. 

The Chairman. Of course, I am sme that the gentlemen who are here appreciate 
the fact that important legislation is pending and that during the day it may be 
necessary for us to leave the committee room. We shall try, however, to give you 
every opportunity to be heard, although we may have to recess occasionally. 

I suggest that we begin by hearing Mr. Lord. 

STATEMENT OF MB. SAMX7EL LORD, MEMBEB OF TAX COMMISSION 

OF MINNESOTA. 

Mr. Lord. Mr. Chairman, I shall begin with an apology. I am not feeling very 
well and I may have to stop suddenly and call on one of my brothers to take up the 
thread of the story where I leave off. If I reach that point, however, there will be no 
occasion for alarm. 

This measure that is before you gentlemen (H. R. 9579) is occasioned by a recent 
decision of the Supreme Court of the United States, which arose in Virginia as to the 
proper construction of section 5219, United States Revised Statutes, which permits 
a State to tax real estate and the shares of stock of national banks. I presume if is a 
matter well known to this committee that without the permission of Congress States 
are powerless to tax national banks in any way whatever. That was held by the 
Supreme Coiurt in the early history of our country, and has been the law of the land 
for a hundred years, so whatever right the States have to tax national banks is given 
them by the Congress of the United States. 

The national banking act, as you gentlemen probably know, was enacted in 1863, 
and in that act there was no permission for the taxation of national banks whatever.. 

It became evident at once that that was very unfair and would create intense 
prejudice against national banks, a prejudice which already existed to some extent 
growing out of the old bank controversy of the earlier days. 

That act was amended a year late*, and again amended in 1868. 

The amendment of 1868 was of little importance, so I think that for all intents and 
purposes it may be truthfully said that the law permitting the States to tax national 
banks has been on the statute books practically unchanged ever since 1864 — ^nearly 
60 years — and certainly unchanged since 1868. 

At that time practically every State in the Union was operating under what is known 
as the general property tax. In many of the Southern States, it is true, they had 
license taxes and excise taxes of one kind and another, but in the Northern States the 
general property tax prevailed; and all property was assessed in the same way and 
taxed at the same rate. 

It became evident in all these States as wealth increased, and especially as intangi- 
ble wealth, that such property, especially money and credits easily escaped the eyes 
of the assessor, and that very little of it was assessed, and very little of it taxed. 

The people easily found ways of concealing their money and credits, evading the tax. 
And they also found ways of stilling their consciences when they made their tax 
returns. 

I think that I need not spend much time persuading this committee that the evasion 
of taxes on moneys and credits was universal throughout the United States until the 
enactment of classified tax laws. Whether taxes were evaded simply because they 
could be evaded, or whether they were evaded because the taxpayer felt that the rates 
imposed upon him were prohibitive and confiscatory, or whether both of these reasons 
actuated him, in any event taxes on this kind of property were evaded. 

And so it was that States began to hunt for ways in which this type oi property 
might be taxed in a rational way and some revenue obtained from it. 

I think the earliest attempt to get away from the arcliaic provisions of the old prop- 
OTty tax can be found in the laws of Pennsylvania and Maryland. In that connection, 
I am very glad that Judge Leser is here to-day, because he can give the history of the 
reform in the tax laws of these States much better than I can. 

Now, that old provision in the Federal Statutes, permitting the taxing of national 
banks, so far as it is relevant to this hearing, provides that the States may tax the 
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shares of national banks in the hands of the owners of the shares, and they may tax the 
real estate of the banks where it is located, subject to a couple of reservations: First, 
that the taxation shall not be greater than is assessed upon otfer moneyed capital in the 
hands of individual citizens of the State, and that the shares of any national banking 
association owned by a nonresident of the State shall be taxed in the city or town where 
the bank is located. 

This provision of the statute has given rise to a great deal of controversy and has 
been passed upon by the United States Supreme Court in numerous decisions. In 
fact the plain language of the statute had been so greatly narrowed by these decisions 
that tax authorities throughout the States reached the conclusion that it had been 
whittled down to mean the shares of stock in corporations doing substantially the 
same business as national banks. That was the construction that was uniformly and 
universally given to that statute by the taxing authorities and l^islatures of most of 
the States. 

Cases have arisen in several Siates where they have undertaken to break away from 
the general property tax. In your own State, Mr. Chairman — Pennsylvania — the 
United States Supreme Court in an early case held that mortgage loans were not 
moneyed capital in the sense of or within the meaning of the statute. To undertake 
to tax a mortgage loan, the court said, was equivalent to a double tax upon the land. 
They held that judgments were not properly moneyed capital. They held also that 
loans of charitable organizations were not moneyed capital, and in other States they 
held that the money of savings banks was not moneyed capital within the intent of 
that statute. 

So, in one decision after another they .whittled down the meaning of " moneyed 
capital" until the taxing authorities and legislatures of many States reached the con- 
clusion that it meant simply competing moneyed capital; that is, moneyed capital 
used in banking. 

As early, I think, as 1896, and certainly not later than 1900, the State of Maryland, 
having discovered that it was futile to undertake to tax money and credits — securities 
and things of that kind — ^at the high rates that then obtained in Maryland, passed one 
of the early money and credit tax laws by which they taxed such property at 3 mills 
on the dollar for State purposes and added a little more for city purposes. 

I am not going into an extended discussion of court decisions, but I think that I 
should call your attention to the fact that the banks of Maryland took the matter of 
the assessment of bank shares into court because of this 3-mill tax — ^into court the 
same as the Merchants Bank of Richmond did — and the district court held that that 
type of credits did not come into competition with^ national banks and might lawfully 
be taxed at the rate that was imposed by the law. 

The case went to the circuit court of appeals and the circuit court of appeals affirmed 
the decision of the district court. Taxes to the amount of more than half a million 
dollars against the banks of that State were unpaid. The opportunity to appeal the 
case to the Supreme Court of the United States existed, but the bankers finally de- 
termined that it would be futile to take the case to the Supreme Court, and they did 
not do so. The case had been so ably tried and the opinion of the circuit court of 
appeals was so conclusive that they paid their taxes, submitted to the law, and in 
the State of Maryland they have been taxing money and credits at the rate of 3 mills 
on the dollar for over 20 years. 

Other States, knowing of the decision of the Circuit Court of Appeals of Maryland, 
and realizing the futility of atempting to tax money and credit at the same rate that 
tangible property and bank stocks were taxed, following in their lead and depending 
on that decision which was the last word upon the subject by the Federal coiu*t8 — 
have adopted money and credits tax laws; and have adopted income tax laws taxing 
the income from credits, at low rates. 

Now, the experience of all States in which these different forms of taxation have 
been adopted has been that they have greatly increased the revenues of the States. 

Perhaps, as illustrating the point I am trying to make, I may say that in my own 
State — I am not going to bore you with figures; but just a few of them may be worth 
while because they tell their own story — in 1911 we enacted a money and credits 
tax law substantially the same as the law of Maryland, and we planked our feet and the 
legislature planked its feet, upon the unreversed decision of the circuit court of 
appeals I have mentioned. I may say in passing that the opinion in that case is a 
verv' able one and well worth reading by anyone desiring light on this subject. 

The Chairman. If you are not going to read it, you may put it in the record. 

Mr. Leber. It is the case of the National Bank of Baltimore against the City of 
Baltimore, 100 Federal Reporter, 24. 
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Mr. Lord. In 1911 the State of Minnesota adopted a money and credits tax law 
by the terms of which money and credits of nearly every kind are taxed at the rate of 
3 mills on the dollar. 

In 1910, there were 6,200 people in Minnesota assessed for money and credits, under 
the old general property tax law, and we received in revenue $379,754 on a 28-mill rate, 
which was the general rate throughout the State at that time. In 1920, after the oper- 
ation of this law for nine years, there were 127,000 people assessed for money and cred- 
its, and we received in revenue $1,312,886. 

Mr. Strong. What year was that? 

Mr. Lord. 1920, 9 years later. 

The first year after the operation of the law there were 41,000 people assessed for 
$115,000,000, and that amount has steadily grown as the people have become educated 
and the law has been enforced. 

Mr. Strong. Don't you think the increased wealth in that period of 10 years 
would have some effect upon it? 
. Mr. Lord. Undoubtedly, but not to the extent indicated by these figures. 

I submit that national banks and all other honest taxpayers in Minnesota were 
benefited by this law. In every other State the same condition exists and tiie same 
experience has been had that we have had in Minnesota; and we know that bankd 
t)f every kind have been benefited and not injured by the enactment of these low rate 
money and credit tax laws; and income tax laws such as they have in Massachusetts, 
New York and Wisconsin, and that all of these States have obtained vastly more 
revenue out of money and credits than they would have obtained had they continued 
their futile attempts to tax sudi property by means of the general property tax. 

Mr. Strong. Your idea is that in order to get many to declare and pay their taxes 
you have got to give them a smaller rate than on other property? 

Mr. Lord. I am sure of it. Experience in every Stiate proves that. You can put 
it either on moral grounds or on the ground of expediency, whichever you wish, but 
in any event it works for the benefit of all the taxpayers of the State. 

I am not going to take up much of the time of the committee. I might call atten- 
tion, however, to one or two more things which I think pertinent before calling on 
the other members of our committee. That Congr^ fully realizes the reasonableness 
of oiir position is shown by the fact that right here in the District of Columbia, where 
you gentlemen legislate directly for the District, and make its tax laws, you have 
enacted a law providing for the taxation of money and credits at 3 mills on tne dollar, 
and you have also provided a different method for the taxation of national banks 
than that provided for the several States. You tax banks in the District of Columbia 
at the rate of 6 per cent on' their gross earnings, while you tax money and credits at 
the rate of 3 mills on the dollar. There is one of your laws which has put the stamp 
of disapproval on the Federal statute we are asking you to amend. That. is what we 
call an up-to-date workable law. If that law is good for the District of Columbia, and 
I am confident that it is, we submit that we are not asking anything unreasonable or 
startling when we ask you to amend the Federal statute by enacting^the McFadden 
bill. 

Mr. Strong. Yes; and it has resulted in increasing the niunber of tax dodgers. 

Mr. Stevenson. It makes the District of Columbia a regul^ haven for the tax 
dodgers. 

}£r. Lord. No; it decreases the number of tax dodgers. If you can point out any 
State in the Union that has not been benefited by the proposition which I have been 
advocating, it mi^ht shake my cond&dence in some small degree; but after the success 
we have had in Minnesota and Maryland and other States, with a low flat rate tax on 
money and credits, it would take a good deal of evidence to change my views on the 
wisdom of such taxes. I apprehend that experience in Washington confirms every- 
thing I have SQ/Id. I am advised that they got very little on the tax lists until you 
passed the 3-mill tax law. 

I understand that there are $300,000,000 returned in Washington now, and that the 
District gets $900,000 in taxes from that source alone. 

Mr. Goldsborough. Have you any argument to make with reference to the 
justice of it? 

Mr. Lord. I am willing to justify it on the ground of expediency alone. 

Mr. WiNGO. I understand your point is, leaving out the question of justice, that 
there is a certain point which you reach in connection with an intangible property 
tax where the revenue is decreased? 

Mr. Lord. I th^nk that can truthfully be said. 

Mr. WiNGO. If you go so high that tax returns are not made or rendered, revenue 
is lost? 

Mr. Lord. Yes, sir. 
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Mr. WiNGO. In other words, you are speaking now of the revenue-produdng^ 
feature? 

Mr. Lord. I am talking of that at the present time. 

Mr. WiNGO. That is what you mean by "expediency"? 

Mr. Lord. Yes. 

Mr. WiNGO. YoH look at it from a cold-blooded standpoint, or from the standpoint, 
perhaps, of the State wanting to get the greatest amount of revenue; and you say 
that experience has shown that if you put the rate too high you will defeat the object 
you have in mind. 

Mr. Lord. I think that is true. If you search the records of any State you will 
find that the people who paid the money and credit taxes under the general property 
tax were widows, orphans, clergymen, and people of that type. 

Mr. Dunbar. Are you in favor of the McFadden bill? 

Mr. Lord. I am. 

Mr. DuNBAji. Have you any changes to suggest? 

Mr. Lord. I have no changes to suggest. 

Mr. WiNGO. What will it do, in your opinion? 

Mr. Lord. It will make it possible for the States to retain their very desirable 
income and classified taxes. It will compel the States to impose upon national banks 
the same type of taxes they impose upon State banks and trust companies doing a 
banking business — the type of business that competes with national banks; and it 
will permit them to move forward with tax reforms; while a failure to pass it will 
impel many States to retrace their steps and move backward. 

Mr, WiNGO. I am not undertaking to state my position, because I really have not 
had the time to go into the matter conclusively, so I want all the information I can 
get. 

Suppose, for instance, that I own $10,000 worth of stock in a bank in my town. 
Suppose the State of Arkansas puts a tax of, say, $1 per hundred on all the corporate 
stock in that State, including bank stock, and it also provides separately an intan- 
gible property tax of 5 mills. Does the pending bill permit the State to collect the 
stock tax or would it be limited to a collection of the intangible property tax because 
it is lower? 

Mr. Lord. Under the McFadden bill, do you mean? 

Mr. WiNGO. Yes. 

Mr; Lord. If I understand your question my answer is " Yes." 

Mr. WiNGo. Could they do that? 

Mr. Lord. They could, if they 

Mr. WiNGO. You think that is the decision in the Richmond bank case? 

Mr. Lord. It is. 

Mr. WiNGO. I understand that the present governor of Virginia wants a low intan- 
gible tax rate on intangible property, but he wants to levy the same tax on all cor- 
porate stock in the State including the banks, which rate would be higher than that 
on other intangible property. 

Mr. Lord. Yes, sir. 

Mr. WiNGO. You think the McFadden bill will permit that, do you? 

Mr. Lord. The McFadden bill hooks up the national banks with the State banka 
and trust companies to prevent them from being exploited or put out of business by 
unjust and discriminatory legislation, and that, in my judgment, is all the protection 
that they need or are entitled to. 

Mr. WiNQO. Some years ago when this matter was up there was one group that con- 
tended this, that the real object of the Federal Government and the real purpose 
should be to maintain a parity in the competitive relations as between the State bank 
institutions and the national bank institutions, so that neither one would have an 
advantage over the other; so that both would have to bear the same tax burden. It 
was argued that the question of how heavy a tax should be levied upon banks was one 
that the States properly should determine and that the Federal Government was only 
interested in seeing that there was no discrimination and no tendency to tax out of 
existence the Federal agency, the national banks. The presumption was that the 
banks would thrash out with the State taxing authority the question of the imposition 
of too heavy a burden, and it was thought that the function of the Federal Government 
was to see that national banks were not discriminated against in favor of State banks, 
and that the Federal Government could riot complain if the State of Maryland, for 
instance, through its proper authority, saw fit to put on a certain tax so long as it did not 
involve discrimination and the taxing out of existence of the Federal agency. Is that 
your position? 

Mr. Lord. That is my position. That is exactly what we understand. 
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Mr. Dunbar. Hasn't he stated the purpose of the McFadden bill? 

Mr. Lord. I think that he has. 

Mr. WiNGO. Is that your understanding, Mr. Chairman? 

The Chairman. Yes. 

Mr. Wmoo. May I ask this further question? 

Have any of you gentlemen prepared a brief covering this question and citing these 
decisions that members of the committee could have? This is a pretty serious matter, 
and I think that we should not legislate on it in a haphazard way. We would like to 
have it presented in ah orderly way so that we can consider it carefully. 

The CHAniMAN. I have received a number of briefs from people who are interested 
in this matter. 

Mr. WiNQO. I have never received a brief on this question. 

The Chairman. I shall be very glad to place them in the record. 

Mr. WiNGO. I do not think it is necessary to put them in the record, but if they have 
briefs setting out the legal phase of the question, I should like to see them. 

Mr. Fbnn. Mr. Chairman, I have here a letter that I intended to introduce, but I 
find there is a private matter mentioned in it that has no reference to this hearing. It 
is from the tax commission of the State of Connecticut, and the first clause is explana- 
tory of the system there. I would like to read the pertinent part. [Reading:] 

"The money received from taxation of such (national bank) stock does not go to 
the State treasury, but to the towns wherein the stockholders reside; and if any stock- 
holders of a particular bank reside without the State, the tax on such stock is allo- 
cated to the towns wherein the bank is situated. * * » 

"My opinion is that if the act of Congress simply permitted States to tax national 
banks at the same rate at which we tax the stock of banking institutions organized 
under the authority of the State, such as our trust companies, we would be relieved 
from our dilemma. The language in the act of Congress restricting the States from 
imposing a tax in its language: 'Shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of such State,' is discrimi- 
nating in its form^ and I do not believe it is necessary. If it should say, *at not a 
greater rate than is assessed upon other moneyed capital invested in State banking 
institutions, ' it would seem to me to be sufficient. " 

Does this bill, Mr. Lord, cover this proposition? 

Mr. Lord. I am afraid that I was not paying close enough attention to fully com- 
prehend your question. 

Mr. Fenn. I thought not while I was reading. 

Mr. Lord. That is because I was interrupted. 

Mr. Fenn. You can not answer the question? 

Mr. Lord. Will you please repeat it? 

Mr. Fenn. Does it apply to the tax condition in the State of Connecticut, as stated 
by me a few minutes ago? 

Mr. Lord. I think it does. 

Mr. Stevenson. I should like to ask you this question: If this is merely to put State 
and national banks on the same plane and there is no intention to extend authority, 
but rather to limit it, in connection with competition with State banks, why have 
they added in here the provision for taxing income arising from national bank stock? 
What is the reason for that? 

Mr. Lord. In just a moment I will let Judge Knapp explain that provision to ytou^ 
because he is more familiar with it than I am. Just a minute, and I shall be through . 

Mr. Stevenson. I have a further question I want to ask you. 

You spoke awhile ago as if we had been misled by the decision of the court in 1905. 
I am referring now to the case of Bank against Britton (105 U. S.), in which 
the Supreme Court of the United States decided that where a man who owned credits, 
when he made a return on his credits, he had the right to deduct his debits from his 
crests for jaxation. That was the individual. And it held that the man who owned 
national-bank shares had the same right. In other words, 40 years ago they put thi» 
on this very principle of the Richmond case. Now, you do not mean to say that 
everybody has been misled for 40 years by the Circmt Court of Appeals' decision, 
which was directly in conflict with the decision of the Supreme Court of the United 
States. 

Mr. Lord. The Circuit Court of Appeals in the Maryland case covered the specific 
situation that arose in Minnesota. It was the latest pronouncement upon the subject. 
It was- written by an able court, a court fully able to construe the decisions of the 
Supreme Court that had been handed down before. It was unchallenged by the 
bank; it was not taken to the Supreme Court of the United States. We assumed that 
we had something to plant our feet on. In the light of the decisions that had gone 
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before, we felt that this decision was simply a development in the judicial construc- 
tion of this trouble-making statute. 

Mr. Stevenson. In face of the fact that the Supreme Court had decided that the 
holder of bank shares was on a par with the others. You did not consider this was 
an unrevocable decision of the Court of Appeals? 

Mr. 'Lord. I have long since made up my mind that there is no unrevocable deci- 
sion of any court. I think the Supreme Court in the Virginia case might well have 
given greater consideration to the decision of the Circuit Court in the Maiyland case. 

Mr. Stevenson. That was where it was conceded by all parties that private capital 
was in competition with the capital of banks. That was conceded. It was assumed 
by the court. 

Mr. Lord. Yes. In the Virginia case. 

Mr. Stevenson. There never has been a case before in which that was assumed 
or where they have been able to prove it. 

Mr. Lord. I do not think they would have been able to prove it in the Virginia 
case if it had been tried as it should have been. 

Mr. Stevenson. So that because the State did not properly put up its case you 
want us to amend the law? 

Mr. Lord. I want the law amended so that we can go ahead and improve our tax 
laws in a way that will be of benefit to honest taxpayers in all of the States. I am 
here representing the banks of Minnesota just as I am all of the people and all of the 
institutions of the State. Even more, I feel that I am representing the honest tax- 
payer of all of the States. 

The Chairman. Because of this Richmond decision, are you proposing any advan- 
tage to the State in taxing national banks over what they had prior to the Richmond 
case? 

Mr. Lord. I think we are undertaking in this bill, Mr. Chairman, to put into the 
form of law what practically all the bankers outside of Virginia supposed, and the 
taxpayers all through the other States, supposed the law really was. 

Air. Stevenson. If I may be permitted, I should like to ask another question. 

I notice that in the national bank case in 137 U. S. the Supreme Court held — and I 
believe that this is a New York case — that it must be proved that the individual's 
private capital was in direct competition with the bank's capital, and on failure to 
prove that the bank's capital was not given the privilege which was given in the Vir- 
ginia decision. The Virginia case is the first one in which they have been able to get 
tiny court to assume that it was in direct competition, and they assumed, I may say, 
what was not the fact. 

Mr. Luce. Mr. Lord, will you or some other proponent of the bill take up the legal 
aspect of lines 17, 18, 19 and 20, in regard to the revision question? 

Mr. Lord. We will. I will be through shortly. I had intended to use less time, 
but inasmuch as considerable time has been taken with questions, I have been unable 
to conclude. Before closing I desire to read into the record some resolutions. ^ 

Mr. Luce. We want some one to justify this. 

Mr. WiNGO. If )rou will permit the suggestion, with my knowledge of this committee, 
I should say that if I were here as an attorney presenting a matter I should prepare a 
memorandum on the subject and submit citations. 

Mr. Lord. We shall be very glad to do that. 

Mr. WiNQO. I should prepare a memorandum in an orderly way and submit it to 
the committee. I should proceed on the theory that I was arguing a case in court. 

Mr. Lord. Very well. I think the suggestion is a very wise one, and I think you 
may depend upon a brief of that kind being filed. 

Mr. WiNGO. Will you tell us how many States are really exercising their privileges 
to tax bank stock as personal property in the hands of the stockholder? 

Mr. Lord. You mean how many States tax the shares in the hands of the share- 
liolders? 

Mr. WiNGO. They are supposed to do it, but I think you will find that th)B majority 
of the States proceed on the theory that whenever the bank pays the tax for its stock- 
liolder that is counted as the bank paying its tax. There were very few States that 
woke up to their rights. There is a tax on the stockholders, and, of course, when the 
bank pays it a proportionate burden falls on each of. the stockholders in proportion 
to the stock owned, so that it amounts really to an automatic payment. It is just that 
much of a deduction from possible dividends anyway. It is truly remarkable how 
many States are really following the theory that whenever a bank pays a tax on its 
properties, with such exemptions as it has, the State has no right to tax as personal 
property the shares in the hands of the stockholders. 

Mr. Luce. Will you address yourself to the point to which I have called attention? 



STATE TAXATION OF NATIONAL BANKS. 11 

"Mr. Lord. I am going to have Judge Knapp take that up in a moment. There are 
one or two things qhich I intend to touch upon. I am not going to take much more 
your time. I am taking more than I intended, but my time has been taken up with 
'questions, and I have not got on as fast or covered as much ground as I intended to. 

I want now to call the attention of the committee to the necessity of prompt action 
in this matter. Many of the States will begin to assess property as early as March; 
some of them in April. In my own State the 1st day of May is the day we begin to 
make our assessments. Now, if it were possible to have legislation before the coming 
assessment is made it would be of very great benefit. It would be very desirable if 
this bill could be pasesd before that time. 

3klr. WiNGO. Before when? 

Mr. Lord. Before our assessments are completed, and certainly so far as Minnesota 
is concerned, before May 1. 

The Chairman. I will say to the gentleman that so far as the Houfie is concerned, 
"we are an eflScient working body, and we pass a great number of bills over to the 
Senate. 

Mr. Lord. I am simply speaking of this because I think it a matter of great irii- 
portance and one that should have attention. 

In New York and in some other States numerous actions have been commenced . 
'This matter is going to be in the air, so far as Massachusetts, Minnesota, and all the other 
States are concerned, until we get congressional action or, unless, as has been sug- 
gested in Minnesota, we repeal our money and credit tax law and other laws that we 
Tegard as progressive and beneficent, and go back to the old system of taxation so that 
*banks may be taxed on a parity with other property in the States. 

Mr. VoLK. What will be the effect of the retroactive clause? 

Mr. Lord. I am going to ask Judge Knapp to explain it to the committee, but before 
-doing so I wish to have inserted in the record the resolution on this subjcet adopted by 
the National Tax Association at Bretton Woods and the resolutions adopted at our tax 
conference last December. 

^Resolution adopted at the fourteenth annual tax conference held at Bretton Woods, N. H., under the 
auspices of the National Tax Association and adopted September 16, 1921, representatives from 38 States 
being present.] 

"jB€ it resolved^ That in the opinion of this conference, section 5219 of the United 
States Revised Statutes should be so amended as to permit the States to tax national 
I:)anks or the shares thereof or the income therefrom, according to such systems as 
they may consider desirable, provided that such taxation shall not be at a greater rate 
nor inpose a heavier burdem than is assessed or imposed upon capital invested in 
general banking business and the incone derived therefrom.'* 

jAesolutions adopted at Washington bank tax conference and text of the McFadden bill (H. R. 9579).] 

■"Whereas a recent construction of section 5219, Revised Statutes, by the Supreme Court 
of the United States in the case of the Merchants National Bank of Richmond v. 
The City of Richmond, decided on the 6th day of June, 1921, has created a situation 
which threatens to disrupt the entire tax systems of many States of the Union and 
seriously affect the systems of many others; and 

■** Whereas section 5219 was enacted in the year 1864 and amended to its present form in 
1868, more than half a century ago, and prior to the ratification of the fourteenth 
amendment to the Constitution of the United States, which guarantees equal pro- 
tection of the laws to all, including national banks, and at a time when prejudices 
against national banks were so pronounced in some States as to render necessary the 
restrictions embodied in the statutes; and 

^'Whereas the national banks have grown to such an extent in prestige and resources 
and have become such an integral part of the local community life that all danger 
of discrimination by the States has passed, a condition which renders unnecessary 
the special protection afforded by the statute of 1868 as recently interpreted by 
the courts- and 

Whereas tne tendency among the States has been toward the adoption of more 
modem systems of taxation which have aided materially in bringing about a more 
equitable distribution of the burdens of taxation; and 

Wnereas the results accomplished through such legislation must be sacrificed by a 
return to old methods, witn their resulting inequalities, or national banks must be 
favored to such an extent as to bring reproach upon the more equitable systems, 
unless section 5219 is amended so as to allow the States to tax national banks in the 
same manner and to the same extent as they tax State banks; and 
Whereas the situation is very acute in all of those States which have adopted the 
more improved methods and is causing those States which are contemplating the 
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adoption of such methods to mark time pending some remedial legislation which 

the Congress of the United States alone has power to enact; and 
"Whereas we are now convinced that a change of the law may be accomplished 

without any injustice resulting to national banks in any State: Now, therefore^ 

be it 

^^Resolvedt That we the tax officials of the various States in conference assembled 
in the city of Washington, D. C, on the 12th, 13th, and 14th days of December, 1921, 
for the ^ecific purpose of considering means whereby existing conditions may h» 
remediea, do respectfully recommend that section 5219, Revised Statutes, be speedily 
amended by the Congress of the United States so as to adapt the tax on national 
banks to existing S3rstems of State taxation and at the same time to protect them 
against unjust discrimination in fisivor of State banks or trust companies doing & 
banking business, and to this end we respectfully recommend the following as a. 
substitute for said section: 

" ' Sec. 5219. The legislature of any State— 

" '1. May provide for the taxation of the real property therein of any national 
banking association in the same manner and at the same rate as other real property 
in the same taxing district is taxed for public purposes. 

** * 2. May also provide for the taxation of either: 

** * (a) The income of such association, or 

" * (6) The shares of such association, 
** * subject to the restrictions that whichever of the above classes shall be chosen the 
rate or rates of tax imposed shall be not greater than the lowest uniform rate of gradu- 
ated rates imposed in respect of such class on banks, banking associations, or trust 
companies doing a banking business, incorporated by or under the laws of such State, 
other than savings banks or similar nonstock corporations organized for the mutual 
benefit of depositors.; and if the shares of such association are taxed, the shares owned 
b^ nonresidents of such State shall be taxed in the taxing district where such asso* 
ciation is located and not elsewhere. 

** *3. May also, if the State provides for the taxation of individual incomes, include 
as a part of taxable income the income from the shares of national banking associations, 
provided the income from the shares of banks, banking associations, and trust com- 
panies doing a banking business, incorporated by or under the laws of such State, ia 
also so included. 

*' ' Any tax upon shares of national banks heretofore paid, levie(L or assessed which 
is in accord with the provisions hereof, is hereby legalized, ratified and confirmed as 
of the date when imposed. ' " 

Judge Knapp, Mr. Hill, of Boston, wishes to be heard for a short while. He wishes; 
to get away, and if you will defer to him, I will appreciate it. 

STATEMENT OF MB. ABTHTJB D. HILL, COBPOBATION COTJNSEI. 

FOR THE CITY OF BOSTON. 

Mr. Hill: The reason why I came here is that I am corporation cousel for the city 
of Boston, and in that capacity have had charge of the pending litigation between 
the First National Bank of the City of Boston, represented by my friend, Mr. Blodgett, 
and the city. 

In that connection I have had to make some study of the law in this situation. It 
was thought by the tax authorities of Massachusetts that I could, perhaps, help ta 
make clear to the committee the verjr great confusion and injury as to State finance* 
that are likely to result from the existing condition of the law in this particular — 
the taxation of national banks. 

I want to say here merely as illustrative, and to strengthen the interest of my client* 
in the city of Boston, that the four suits which the First National Bank has brought 
against us make us liable for $2,528,000, which is a very serious liability itself to the 
finances of the city; and that is a suit brought by a single bank alone. 

I think it is material, as beariag on the essential justice of our system of taxation 
in its practical results, that of the 38 banks in the city of Boston, only one bank 
protested the payment of its tax; only one bank saw fit to bring suit; and I think it is 
only fair to my friend Mr. Blodgett to say that that suit was the result of the fact that 
they had very ingenious and astute counsel rather than any sense of burning wrong. 
As I say, not one single bank in Massachusetts, except the First National Bank of 
the City of Boston, has brought suit. Now that there has been this decision of the 
Supreme Court in the Richmond case and now that my Brother Blodgett has been 
extensively advertised, law suits are growing up like mushrooms in New England 
pastures, not only in Massachusetts but everywhere else. In fact, a couple of ener- 
getic members of the bar have been circularizing all the banks in Massachusetts. I 
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•am not referring to you, Brother Blodgett, for I know you better than that. I know 
that these men are unfair, and perhaps it would be undesirable to publish their 
names and thus give them free advertisement. 

The result is that the city of Boston and every town and city in Massachusetts that 
has a national bank is subject to stiit for large amounts, and the* whole financial system 
of Massachusetts is very seriously affected. I do not mean to say for a moment that 
the Bay State will go into bankruptcy, no matter what happens. We are not likely 
to do that as the result of these suits, but we are likely to be put to very serious in- 
convenience and loss to the State, and are likely to be put in a position where the 
national banks will not be liable to any taxation whatever, except their real estate. 
I do not think that any one, even the most hardened national banker, or his counsel, 
would contend that that would be a public advantage in itself. 

That is not only true in Massachusetts; it is true all over the United States and par- 
ticularly in those States which have any of the income-tax laws, which are a feature 
of modem taxation. 

For example, in yesterday's New York Times there is a report of 26 banks suing the 
city for 12,307,977 taxes. I will hand the report in for incorporation in the record, 
l)ecause it seems to me that while it may be, hke a great many newspaper reports are, 
inaccurate, it is a fair general statement of a known evil. 

(The newspaper article referred to is printed in full, as follows:) 
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TwBNTY-six Banks Sue City for $2,307,977 Tax. 



"** COMPLAIN THAT THEY PAID 1 PER CENT ON THEIR STOCK UNDER DURESS AND THAT 

LEVY WAS VOID. 

** Suits were filed in the supreme court yesterday by 26 banks against the city of 
New York to recover the tax paid by the banks on the assessment by the board of 
Taxes and Assessments for the year 1920 on the stock of the banks. The tax board 
.assessed the banks 1 per cent on the value of all their stock, and the banks were 
required to pa^r the tax and collect it from their stockholders. 

''The complaints filed say that the banks paid the tax under compulsion, and now 
seek to have the money refunded on the ground that the levy was void and uncol- 
lectible. They contend that whereas the total value of all the bank shares assessed 
by the board of taxes and assessments for 1920 was $572,315,930, the capital in the 
hands of individuals which was in competition with the capital invested in bank 
«tock, and was used in the loan market and in the banking business, was many times 
[greater than the value of the bank stock. 

''The banks say that because of the competition of the untaxed money, which is 
not investea in bank stocks, the tax on their shares is inequitable, but that they were 
compelled to pay the tax without having opportunity to test the law. The total 
amount sued for in the twenty-six actions is $2,307,977. The largest claimant is the 
C^iase National Bank, which paid a tax of $427,477, as 1 per cent on an assessment of 
^$42,747,700. The next highest claim is by the National Park Bank, for $286,936. 

"The other suits and the amoimts claimed were as follows: Hanover National, 
$237,566; Chatham and Phenix National, $146,270; Seaboard National, $62,202; 
Gotham Bank, $11,120; Colonial Bank, $20,175; Greenwich Bank, $29,159; Irving 
National, $224,198; Com Exchange Bank, $103,197; Importers and Traders, $105,859; 
First National of Brooklyn, $13,135; Mechanics Bank, $25,848; Harriman National, 
;:$80,^75; American Exchange National, $129,856; Bronx National, $4,696; Columbia 
Bank, $34,346; Atlantic National, $22,067; Union Exchange, $27,276; State 
Bank, $36,357; Bank of Coney Island, $2,274; Coal and Iron National, $32,343; 
Bank of Manhattan, $215,159; Bank of America, $117,655; Chase National, as successor 
to the Metropolitan Bank, $52,273; Mutual Bank, $9,258." 

Mr. WiNGO. Does it involve the recovery of taxes — ^income and stock taxes? 

Mr. Hill. No, sir. I would like, in answer to that question, to* state what the 
system is. 

The holder of shares in a national bank is not, in Massachusetts, taxed on the 
inco^ne of those shares at all. 

Mr. Stevenson. Then why this provision? 

Mr. WiNGO. Will you complete your statement? 

Mr. Hill. I welcome interruption, because, after all, what I want to do is to meet 
the- minds of the committee, and I shall do my best to answer the questions if you 
<io not all talk at once. 

Mr. Stevenson. What is the object of bringing in the matter of taxation on income 
as it appears in this bill? 
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Mr. Hill. May I ask to see a copy of the bill? Indicate what page and what line- 
on the page you have reference to, because I am not familiar with it. 
Mr. Stevenson. Page 2, lines 10 to 13. 

Mr. WiNGO. You refer to the provision which, at first blush, would not permit 
States to tax national banks and at the same time make any of the stockholders ac- 
count in their income tax rendition for any income received from the bank? 
Mr. Stevenson. Yes. 

Mr. WiNGO. They could not tax national banks under this bill. 
Mr. Stevenson. But it seems to me it is provided in this bill that they can. 
Mr. WiNGO. It is provided in this bill that you have to use the alternative. You 
can not do both. 
Mr. Stevenson. No. 
Mr. Wingo. This is a repeal. 

Mr. Stevenson. Yeu are referring to page 1, line 11, which reads "also provide- 
for the taxation of either the income of such association, or the shares of such associa- 
tion, subject to the restrictions," and so on, but when you come to the second page 
you will find that it reads: * 'And may also, if the State provides for the taxation of 
individual incomes, include as a part of taxable income the income from the shares, 
of national banking associations." They have both. 
Mr. Hill. No one has stopped long enough to let me answer the question. 
The Chairman. The committee will come to order. The steno^apher would 
like to make a record. He can not do it if there are three or four talking at the same- 
time. 
Mr. Stevenson. There seems to be some intimation that I have created a row. 
The Chairman. Not at all, Mr. Stevenson. 

Mr. Hill. I want to assure the members of the committee that I welcome questions 
and am very glad to attempt to answer them, -but I have not had an opportunity ta 
answer the questions that were asked because of the discussion which has arisen.. 
I am perfectly willing to answer one at a time, but it may be that if I try to answer 
two at a time the record will be misleading. 

In the first place, I will say that I am not familiar. particularly with the details of 
this bill. I understood, however, that the object of the bill was to allow taxation by 
the State in the alternative. I do not think that the owner of national-bank shares 
ought to be taxed both on the income from his shares and on the capital value of hia 

shares, and such is not the intention of the bill . If there is any doubt, 1 should like 

Mr. Knapp. That is, in my opinion, the intention of the bill, absolutely. The 
intention of the bill is, as it is m the District of Columbia, to put a 6 per cent tax upon 
the gross earnings of the banks, or you can tax the shares of the banks. In addition 
to that, in those States where there is a personal income tax, they may include, as they 
do, every other source of revenue in that personal income. Tliat is all there is to the 
situation. That is to cover the situation that exists to-day in New York City. The 
trust companies and business corporations paying dividends are all includea in the 
personal income at a low rate. It is, in other words, a tax upon the individual re- 
cipient measured by the amount of income. Practically the only thing you keep out 
is Federal bonds. 

Mr. EbLL. Our system in the State of Massachusetts is somewhat different from that 
described by Judge Knapp. 
Mr. Knapp. But your rate is 6 per cent while ours is but 1. 

Mr. Hill. I am coming to that. I had assumed that the income would not be taxed 
if the capital value were taxed. Under our system it would be unjust because of the 
difference in the rates. 

Mr. Wingo. I think it is a fair inference that you would oppose it, then. Let me 
see if I can get this clear. We will say that I am a stockholder in a bank and my State 
has a stock tax of, we will say, a dollar a hundred. You would oppose my being: 
required to pay any tax on the income of the stock? 

Mr. Hill. I do* not think it is possible to answer that simply yes or no. It would 
depend upon the provision of the law generally with regard to the taxation of income 
from property. If we do as we do in Massachusetts, we would levy a higher rate of 
income tax. It certainly would seem unjust to tax on the iucome from shares and 
on the capital value of the shares. Where there is a low rate, there might be a different 
situation. 

Mr. Wingo. I am assuming that the law would apply. It seems to me that the 
question is whether the combined taxes become a burden. If you say that it would 
be unfair for me to have to pay an income-tax rate and to include my stock dividends, 
in my income tax when I am paying on that stock, would it also be unfair for me to 
have to pay the real estate tax on tne bank building which I own, and still at the 
same time mclude in the personal income-tax returns tne rent I get from that building? 
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What is the difference in principle between the two propositions? Yet that is what 
I have to do. If I own the bank building and own stock in the bank, I render that 
building for real estate assessment. Then when I make an income-tax return, I get 
$1,200 rent out of that, and I have to return that rent. 

What is the difference in principle? Is it any more just to require me to include 
in my personal income-tax return tne dividends that I get from stock and at the same 
time pay on the capital investment than it is to require me to pay a real-estate tax 
on tiie bank which I own and still at the same time include in my personal income- 
tax returns the rent that I get from that building? Doesn't the problem resolve itself 
into this, that after awhile the burden becomes too heavy, and isn't that a problem 
for the State iMslature and not for Congress? Doesn't it come down to that? 

Mr. Hill. I do not think it comes down to that. 

Mr. WiNGO. I may be wrong in my interpretation, but just assume that I am correct 
for the sake of argument. Suppose we say to the State, ''If you have a capital stock 
tax on banks, then you shall not tax the income from the stock." If we pass that law, 
real-estate owners may come in and say, "Now, you have exempted the man who 
holds bank stock as a capital investment; you have exempted him from dividends on 
the stock. You should then exempt, also, from the real-estate tax tiie building that 
this bank is in, because we return the dividends in form of rent ajs an income for 
income-tax purposes." Wouldn't they make some such claim? What would you 'say 
we should do then? Should we give mem the same privilege? 

Mr. Hill. It seems to me that the substantial thing mat the United States law should 
get at is to protect the national banks from unfair competition from smaller institutionB 
within the State. 

Mr. WiNGO. Now, you have reached. the conclusion that I wanted you to get at. 
In other words, the sole question is to determine that we are looking after the national 
banks and to see that no State by a discriminatory tax shall tax national banks out of 
existence. The question of form and class of taxes is not for Congress but for the 
State. 

Mr. Hill. That is in substance precisely and exactly the end which I ^ould like 
to bring the committee to as far as this legislation is concerned. 

May I say one or two words about 9ie existiag situation^ because I do want to 
bring strongly to the minds of the members of this committee the very great necessity 
that there is that some action should be taken promptly, if possible, to relieve the 
existing condition. It is most important, to my mind, that some action, whatever 
it is, should be taken. 1 think the existing situation is so bad that even a bill which 
is not ideal would be better than no bill at all. 

At the present time the system which we have in Massachusetts — ^and I speak of 
that not only because the State itself is of importance, for no Massachusetts man ever 
underestimates that, but because it is typical of what exists in a great many other 
States— is that the tax is collected by the city or town in which the bank is situated 
on the capital value of the shares at the local rate of taxation. 

For example, in Boston, $24 on the thousand is the rate. Then throughout the 
State it is distributed between the different cities and towns in proportion to the num- 
ber of shareholders residing in the different cities and towns, and the State itself holds 
80 much of the taxable property as comes from shares owned by nonresidents — that is, 
taxes from State institutions, like savings banks and other similar things of that 
character, so that in taxes we collect about $1,800,000, of which a large part goes to 
Boston and the balance is paid over to the State and redistributed, in large part, by 
the State to the various cities and towns. 

Mr. Luce. I think you had better put that paper in. 

Mr. Hill. I will hand this to you, and I will ask that this memorandum be filed 
and made a part of the record, because it may be a convenient way for any member 
of the committee to get at the facts: 



Number of national-bank shares in Boston 

Total taxable value of these shares 

Boston's share of national-bank shares 

Value of Boston shares 

Tax received by Boston on shares 

Number of nonresident shares 

Value of nonresident shares 

Tax on nonresident shares 

Total tax received by Boston for Boston share and non- 
resident share 



Year 1919. 



308,500 

$69,787,000.00 

82,258.12 

$18,353,878.98 

$433, 151. 54 

226,241.88 

$51,433,121.02 

$1,213,821.66 

$1,646,973.20 



Year 1920. 



313,500 

$85,593,000.00 

85, 508. 49 

$23,209,180.18 

$559,341.24 

227,991.51 

$62,384,819.82 

$1,503,450.06 

$2,062,791.30 



Year 1921. 



388,453 

$75,899,505.00 

99,486.75 

$19,046,243.34 

$470,442.22 

288,966.25 

$56,853,261.66 

$1,404,275.56 

$1,874,717.78 
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The Commonwealth of Massachusetts receives from taxes on account of national 
bank shares: 

1. Taxes on shares held by nonresidents of the Commonwealth. 

2. Taxes from savings banks holding shares. 

3. Taxes from trust companies*holding shares. 

4. Taxes from trust companies holding shares as trustee. 

5. Taxes on shares held by Massachusetts corporations. 

6. Taxes on shares held by foreign corporations. 

7. Charitable organizations. 

Boston receives for expense in collecting a nonresident tax, 1 per cent of same. 

METHOD OF RECEIVING TAX ON NATIONAL BANK SHARES. 

The city of Boston collects the tax assessed on all shares in national banks located in 
Boston in the same manner as other city taxes are collected. The city is allowed 
to retain from this money only the taxes on national bank shares owned by residents of 
the city of Boston. The balance of the moneys received is turned over to the Com- 
monwealth and distributed by the Commissioner of taxation to the various cities and 
towns wherein the owners of the national bank shares reside. The city i^ allowed 1 
per cent for the expense of collecting this nonresident tax. While the money received 
nrom these taxes are not actually turned over to the commissioner of taxation the trans- 
action is practically the same by means of a credit and debit system between the city 
and the Commonwealth. The Commonwealth also receives out of this money for 
its own purposes all taxes collected on the various shares mentioned above. 

TAXATION OF NATIONAL BANK SHARES. 

The following is the present law in this Commonwealth with reference»to the taxa- 
tion of national bank snares. Sections 1 to 7, inclusive, are the only ones material 
in the present case. These were formerly sections 11 to 17, inclusive, part 3, chapter 
490, acts of 1909. 

Section 1. All shares of stock in banks, whether of issue or not, existing by author- 
ity of the United States or of any law of the Commonwealth not contained in chapters 
one hundred and sixty-seven to one hundred and seventy-four^ inclusive, andJjOcated 
in the Commonwealth, diall be assessed to the owner thereof in the town where such 
bank is located, and not elsewhere, in the assessment of state, county, city, and town 
taxes, whether such owner is a resident of said town or not. They shall be assessed at 
their fair cash value on April first, after deducting therefrom the proportionate part of 
the value of the real estate belonging to the bank, at the same rate as other moneyed 
capital in the hands of citizens is by law assessed. The persons appearing from the 
books of the banks to be owners of shares at the close of the business day last preceding 
April first shall be deemed to be the owners thereof. 

Section 2. Every such bank shall pay the tax so assessed to the collector or other 
person authorized to receive it at the time when other tax^ in the town become due. 
If not so paid, said tax, with interest thereon at the rate of twelve per cent per annum 
Irom the day when due, may be recovered from said bank in contract by the collector 
of such town. 

Section 3. The shares of such bank shall be subject to the tax paid thereon by the 
corporation or by its ofiicers, and the corporation and its officers shall have a lien on 
all shares in such bank and on all rights and property of the shareholders in the cor- 
porate property for the payment of said taxes. 

Section 4. The cashier of every such bank shall make and deliver to the assessors 
of the town where it is located, on or before April tenth in each year, a statement on 
oath showing the name of each shareholder, with his residence and the number of 
shares belonging to him at the close of the business day last preceding April first, as 
the same then appeared on the books of said bank. If the cashier fails to make such 
statement, said assessors shall forthwith obtain a list of the names and residences 
of shareholders and of the number of shares belonging to each. They shall, forthwith, 
upon obtaining such statement or list, transmit a copy thereof to the commissioner; 
and shall, immediately upon the determination of the tax rate in such town for the 
year, give to the commissioner written notice thereof, and also of the amount assessed 
Dy them upon the shares of each bank located therein. 

Section 5. Said commissioner shall thereupon determine the amount of the tax 
assessed upon shares in each of said banks which would not be liable to taxation in 
said town according to chapter fifty-nine; and such amoimt shall be a charge against 
said town. He shall, in like manner, determine the amount of tax so assessed upon 
shares which would be so liable to taxation in each town other than that where the 
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bank is located; and such amount shall be a credit to such town. He shall forth- 
with give written notice by mail or at their office to the assessors of each town thereby 
affected of the aggregate amount so charged against and credited to it; and they 
may within ten days after notice of such determination appeal therefrom to the board 
of appeal from decisions of the commissioner. 

Section 6. At the expiration of ten days after said notice, or upon being informed 
of the decision of the board of appeal, the commissioner shall certify to the State treas- 
urer the a^^ate amount of charges against, and credits to, each town, as so deter- 
mined; and the treasurer shall thereupon withhold out of any sums payable by the 
Commonwealth to any town against which a charge is certified the amount of such 
charge, and shall allow or pay over to each town to which a credit is certified the 
amount of such credit. 

Section 7. In such adjustment of charges and credits, one per cent upon the amount 
assessed and collected by each town shall be allowed to it for the expense of assessment 
and collection. No town shall in any year be allowed credits or payments under 
this chapter imtil the assessors have complied with its requirements ana with section 
twenty-two of chapter fifty-nine, relative to the taxation of bank shares. No 
bank, the shares in which are liable to taxation imder section one, shall be liable 
thereto under section fifty-eight, nor shall the shareholders be liable to taxation for 
their shares therein for any purpose except under this chapter. 

SUMMARY. 

Section 1: Under this section provision is made that all shares of stock in all banks 
in the Commonwealth shall be assessed to the owner of said shares in the city where 
the bank is located, whether the owner is a resident or not, and are assessed at their 
fair cash value on April 1 after deducting the proportionate part of the value of the 
real estate belonging te the bank, at the same rate as other moneyed capital in the 
hands of citizens is by law assessed, namely, at the city rate of taxation, which in 
1920 would be $24.10 per thousand dollars of assessed valuation. 

Section 2: This provides that the bank shall pay the tax assessed to the city col- 
lector when other taxes in the city are due. 

Section 3: This provides that the shared shall be subject to the tax paid thereon 
by the bank, and the bank shall have a lien on the shares. 

Section 4: This provides that the cashier of every bank shall deliver to the assess- 
ors on or before April 10 in each year a statement on oath showing the name of each 
shareholder, with his residence and the number of shares belonging to him on April 
1 last, and upon receiving such list the assessors shall forthwith deliver a copy to 
the 'commissioner of taxation, and immediately ui)on determining the tax rate for the 
year give the commissioner of taxation written notice thereof and the amount assessed 
upon the shares of the bank. 

Section 5 provides that the commissioner of taxation shall inform the assessors in 
the city the amount of money credited to it on account of the tax assessed on said 
shares of stock. 

Section 6 provides for the payment to the city by the State treasurer of such amount 
as may be credited to it on account of such tax. 

Section 7 provides that 1 per cent of the amount assessed and collected by each 
city shall be allowed to it for the expense of assessment and collection of nonresident 
tax. 

Mr. Hill. Now, with that situation confronting you, you can easily see that if judg- 
ments for that amount of money, in the case of Boston, and for similar amounts through- 
out the State, are rendered following this Richmond bank case, there will be an almost 
inextricable state of confusion between the towns and cities of Massachusetts and the 
State. It will be a frightful thing to try to untangle and will demand not only local 
legislation, but a very complicated system of inquiry and a great and complete reor- 
ganization of the State's finances. 

Now, what is the existing situation as regards the law? I am very anxious that the 
gentleman on my left should let me speak about this, because I think he, perhaps, if 
he will pardon my saying so, overestimated the effect of the Britton case in 105 U. S., 
which he quoted. That decision was only one of a very long line of decisions which 
culminated in the case of the Mercantile Bank versus New York, 121 U. S., 138, 
which was generally supposed to have laid down the final rule. Justice Matthews 
there gave a definition oi moneyed capital which has become a classical definition, 
but like many classical definitions, it sounded better when you read it than it did 
when you tried to apply it, and without perhaps going as far as the last speaker and 
flaying that the law could be regarded as conclusively settled that only banking insti- 
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tutions and Qimilar organizations were within the prohibition in regard to moneyed 
capital, it was believed that the law was much more narrow than was indicated by the 
Richmond case. 

I am frank to say that I doubt whether it would have been possible, even before the 
Richmond case, or whether it is possible even now, to say just exactly what taxation, 
will be h€fld invalid by the Supreme Court of the United States. 

There have been fluctuations first one way and then the other over a great many 
years, and I do not believe that any lawyer who reads all the decisions — ^and I may 
say that I have a memorandum of them that I shall be very glad to furnish to those in 
charge of this hearing to aid them in preparing memoranda for this committee 

Mr. WiNGo. What is responsible for this condition? 

Mr. Hill. I did not hear you. 

Mr. WiNGo. May I ask you what you think is responsible for the situation? 

Mr. Hill. My idea is that the Supreme Court was confronted at different times with a 
great variety of State laws ; that, on the one hand, they were desirous, as far.as they could 
do so, of placing wide discretion in the States in running their own affaris, and, on the 
other hand, they had a desire to do justice to the individual, or the bank in this in- 
stance, or the shareholder; and their views very largely dependent upon what they 
felt would be the practical results, as a matter of justice, of the law which they haj)- 
pened to have before them, and they applied the principle either to save the law or to 
kill it. 

Mr. WiNGO. You do not think there has been a fluctuation in their recognition 
of the fundamental principle, do you? It has simply been applied differently to 
different sets of facts. 

Mr. Hill. The laws are like the Ten Commandments. They are very broad and 
susceptible of wide differences in their applications, and the courts, I think, have 
not been endeavoring to hold them down closely. 

Mr. WiNGO. The statutes and the Constitution both are self-developing according 
to some cranks to-day. In other words, you do not apply the* Darwinian theory to the 
statutes and the Constitution, do you? 

Mr. Hill. I should be reluctant to do so. 

Mr. WiNGO. I have heard some able lawyers say that the statutes and the Consti- 
tution change and grow to meet changed conditions of society and even decisions of 
the Patent Office. 

Mr. Durbar. Isn't that true? 

Mr. WiNGo. No. They may make a mistake, but I think they should apply the 
same old fundamental principles. They may have to apply the same principles to 
different sets of facts, but the theory of evolution attempted to be applied to the Con- 
stitution by some half-baked statesmen is nauseating bunk. 

Mr. Stevenson. I would like to ask a question about the case to which you referred^ 
the one in 121 U. S. Hasn't that been brought up to date, and isn't it about the latest 
definition? I am referring to the one found in the case of National Bank against 
Chapman, 173 U. S. Does it not come down to this principle of proof? I want to 
read to you what they say there and see if you do not get my point of view: 

"The result seems to be that the term * moneyed capital,' as used in the Federal 
statute, does not include capital which does not come into competition with the 
business of national banks, and that exemptions from taxation, however large, such as 
deposits in savings banks or moneys belonging to charitable institutions, which are 
exempted for reasons of public policy and not as an inferential discrimination as 
against investments in national bank shares, can not be regarded as forbidden by the 
Federal statute." 

Mr. Black. Mr. Chairman, can't we have order here? I am very anxious to hear. 

Mr. Stevenson. Isn't that the latest rule laid down, and have they not held that 
in each instance it is a question of proof, and in all the cases you cite, wouldn't the 
complainant have to establish the fact that the capital for which discrimination has 
been made is in active competition with the capital invested in national banks? 
Isn't that the rule that the courts have laid down? 

Mr. Black. Let him answer it now. 

Mr. Hill. I would like to answer it. 

The Chairman. You may go ahead. 

Mr. Hill. I do not want to interrupt any member of the committee, but when the 
members are through I shall try to answer the question. 

In the first place, I do not think that this is the last case in the matter. 

Mr. Stevenson. This is the summary. 

Mr. Hill. I think it is largely true that that is a summary of the situation, but I 
want to make this qualification, that the court has never given a legal definition of 
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what is meant by " in competition. ' * The courts have rendered a number of decisions 
which, so far at least, it has been impossible for me to reconcile as to what they mean by 
competition. In a certain sense, tnis business is in competition with other business. 
I do not think that has helped us as a practical matter in deciding whether or not any 
particular law is likely to oe held invalid. You leave still a vagueness which it is 
impossible to overcome by reading the decisions. Just how far they will go in saying 
that business of different character is in competition with national banks, I do not 
think anybody can say. 

The most famous definition is in the Mercantile Bank case, which was reiterated in 
the Richmond bank case. That reads as if it did mean something, but when you 
apply it to a concrete case, it is exceedingly hard to say what results you are going 
to get. 

Mr. Stevenson. They have absolutely held that the exemptions of savings banks* 
deposits from taxation at the same rate as the stock in national banks is not discrimina- 
tory because it is not in competition with the national banks. They have laid down 
one pretty good criterion there, haven't they? 

Mr. Hill. Yes; but I have never been able to understand why they laid it down, 
because if there is any competition anywhere it is between savings banks and national 
banks. I think the reason wad that savings banks were institutions that nobody 
wanted to hit. There was strong public policy in favor of allowing exemption, and 
for that reason they shut their eyes to competition. Courts, after all, are human, 
and whether they would do the same thing, for example, in a cooperative bank, or 
whether they would do the same thing for a loan organization, or just how far they 
would go, it is impossible to say under the existing state of the law. 

Mr. Stevenson. Coming now to the point as to savings banks, didn't they put that 
on the ground that they had .the privilege in pursuance of sound public policy and 
was it not done for the purpose of discriminating against national banks? 

Mr. Hill. Yes. That, again, is one of those general principles which it is impossible 
to apply to the particular facts. Our income tax merits and deserves the eulogy that 
you delivered in regard to savings banks. Whatever may be true of the income tax 
law elsewhere, the Massachusetts law was devised and exists for the purpose of pre- 
venting tax dodging. 

Mr. GoLDSBOROuaH. I want to ask a practical question. I understand that the 
net earnings from all sources of national banks in Massachusetts last year were $21,000,- 
.000 and that their taxes amounted to $5,532,000, or a little more than 25 per cent of 
their earnings. Is that correct? 

Mr. Hill. I haven't those figures. Does that include the Federal tax? 

Mr. GoLDSBOROUGH. Yes. 

Mr. Hill. I haven't figures which would enable me to answer that question. We 
have gentlemen here from our tax department who can probably answer. I can only 
say that I should be inclined to doubt it, for the reason that I have, in the course of 
my litigation, had occasion to go into the profits they were making, and the profits 
they were making and the constantly ascending value of their stock would make me 
rather skeptical that they were getting the short end of the taxation game. I do not 
think it can be so. If it is so, the rest of us must be paying the same rate on all. 

Mr. Luce. Do you care to be heard on the retroactive clause in the bill? 

Mr. Hill. I should like to answer any question about that. I will say why we want 
it. We would be glad to have a retroactive clause go through because we would like 
to adiust our situation with reference to all the banks and not leave the single bank 
whicn has brought suit in a favored position. 

Mr. Luce. The question is not as to the desirability of it but as to the constitutional- 
ity (A it. 

Mr. Hill. Is it unconstitutional, Mr.Xuce? I do not think so. There is no prop- 
erty right involved there that I can see. There is no prohibition on Federal legisla- 
tion of a retroactive character, if it is just legislation. I can not see any constitutional 
objection. The only question is whether it is a fair thing to do. In the existing 
situation it would seem to me to be fair. 

The last thing we want to do, in Massachusetts, is to impose any unfair burden on 
national banks. There is no local demand whatever for discriminatory legislation. 
There is no competition that I am aware of in the banking field, except a few private 
bankers; that is to say, individuals like the great Boston firms of Lee, Higginson & 
Kidder, Peabody & Co., who began by -doing foreign exchange business, and who 
still do it, but their business amounts to little when compared with the whole. The 
difliculty, as I have said before, is that of finding out just what "competition" means 
in the rule laid down by the Supreme Court. 

Mr. Dunbar. That matter of competition, as I understand it, has nothing to do with 
this matter. Our bill provides for uniform taxation for National banks and other 
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moneyed iastitutions in the States. The matter of competition is one for each State 
to decide. 

Mr. Hill. The only reason I speak of it is that it comes up in connection with the 
discussion of the law. 

Mr. VoLK, I would like to say that we shall shortly have to leave to go to the House. 
Might I suggest that there is a number of gentlemen here from out of town, and that 
if they would get together and divide the subject among them, we might get over the 
ground more rapidly. 

The Chairman. I am going to suggest that when we get through with Mr. Hill the 
committee shall take a recess until 2.30 o'clock. I make that suggestion because of 
the peculiar situation in the House. There is a roll call, and there probably will be- 
several more. I think that we may be through by 2.30 o'clock. We can then pro- 
ceed in an orderly way. I am sure that if you will get together and organize a little 
bit that we can get along very well. We will be responsive to whatever plan you may 
suggest and will give due consideration to the witnesses who desire to get away to-day. 
We will be very glad to hear them first. 

Mr. Hill. I think I have covered practically all that I have to say. Have I made 
the situation clear. 

The Chairman. I think you have. 

Mr. Hill. I would like to say one thing more about the income tax. 

The Chairman. I want to ask you a question when you get through. 

Mr. Hill. Will you ask it now? 

The Chairman. You evidently have not studied the bill carefully. Your purpose 
is to get the situation straightened out. You are satisfied the national banks in Massa- 
chusetts are taxed in the same manner that State banks "knd trust companies are, 
are you not? As to the retroactive provision, you would like to have that in? 

Mr. Hill. Yes. 

The Chairman. Are there any other suggestions? 

Mr. Hill. I think the bill as is stands would be satisfactory to me because it leaves 
it to the State. I will say that I had not considered the feature of double taxation, 
because we would not have that in our State. 

What I want to bring out is that the reason national banks were left out of our income 
tax is not because of any hostility to them but because they were left on a footing of 
equality with the local institutions. Our trust companies pay a franchise tax, and 
they are institutions which really do compete with national banks. If we had 
attempted to impose an income tax on the national banks, we would have been taxing 
them differently from out local banking institutions. It might be better or it might 
be worse. That would depend upon the circumstances. 

The rate on share? in Massachusetts which are taxed to the bank, as agent of the 
owner, is determined by the rate of taxation in the cities and towns; and that varies 
very much. It is nearly $25 in Boston, while in some towns, like the town of Orleans, 
on the cape, and the town of Dover, a few miles out of Boston, it is $3, so that the 
owner of national bank shares who is fortunate enough to live in Orleans would pay 
only $3, while the owner of the same shares in Boston would pay a much heavier tax. 

It was practically impossible to put national banks on the same basis — ^national 
bank shares — as other intangible property in respect to the payment of income taxes 
without changing their position most unfairly with reference to the local banking 
institution =5. 

Now, all we want to do is to get this situation straightened out so that we can tax 
, our national banks fairly with reference to our other Massachusetts banking institu- 
tions and corporations. That, I think, puts the situation in a nutshell. 

Of course, this bill goes beyond our local needs. But it seems to me that as long as 
it is made plain — and I believe the bill does* make it plain— that national banks are 
not to be put in a worse situation than any other institution of the same kind which 
normally occupies the same field, that is enough. 

The Chairman. I am sorry to interrupt you, Mr. Hill, but the second call has come, 
and the Members find it necessary to leave. I am going to ask you to be as brief as 
possible. 

Mr. Hill. I am through now, w^ith one exception. 

I do not mean to say that the Richmond case is conclusive against the cases in which 
I appear for the city, or that it makes any fundamental change in the rule. My com- 
plaint of the existing situation is that there is no rule laid down which anybody can 
be assured will be followed; that is, it is left on principle so vague that the result will 
be A^ery likely to depend upon the details of the presentation of the case. . For ex- 
ample, I am not so sure that there is no competition in my case as to try to get away 
with it on that ground. I think very likely I shall succeed in doing it, but it is de- 
sirable, in the public interest, that either by court decision or by legislation — prefer- 
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ably, I think, by legislation — ^a rule should be laid down that will be so definite and 
BO clear that the taxing authorities of the various States will know in advance what 
they have got to do. That is the reason. It is not the decision so much, but the con- 
fusion resulting from a multitude of decisions. My friend on my left read from one 
of them. You could read from 25 passages which would support any conceivable view 
in any conceivable case. 

Mr.* Law. Do you think the rule in the bill is clear? 

Mr. Hill. That is the impression I have. 

I thank the committee for its attention. 

The Chairman. The committee will now take a recess until 2.30 o'clock p. m. 

(Thereupon, at 12.15 o'clock p. m., a recess was taken until 2.30 o'clock p. m.) 

AFTER RECESS. 

The committee reconvened at the expiration of the recess. 

The Chairman. As I understand it, Mr. Lord, Judge Knapp will go ahead. A 
majority of the committee are here. If it is agreeable, Judge Knapp, will you pro- 
ceed? 

STATEHENT OF MB. W. H. KN^APP, TAX COMMISSIONER, 

ALBANY, N. Y. 

Mr. Knapp. Mr. Chairman and gentlemen of the committee, the bill under con- 
sideration is intended to amend section 5219 of the Federal statutes. This section, 
as you know, was passed in 1863, amended in 1864, and again amended in 1868, 
prior to the time of the adoption of the fourteenth amendment, or the equality clause 
of the Constitution. There was some fear that national banks that were established 
might be discriminated against by local taxation. I take it that there is not a gen- 
tleman in the room here, whether a Member of Congress or a representative of any 
particular interest, or of any particular State, who believes that the national banks 
which are located and doing business in the several States should not be taxed. 

Section 5219 has in many of the States become, I might say, obsolete; that is, not 
applicable to the situations of those States. 

During the last few years there has been a considerable progress made in local and 
State taxation. Therefore, after the decision in the Richmond case, to which refer- 
ence has been made. Senator Lord, of the Minnesota Tax Commission, requested 
representatives of the various States that seemed to be affected by that decision to 
convene i n Washington and see what could be done toward amending the section 
so as to meet the emergency which had arisen. 

A considerable number of those representatives came on here, I think representing 
25 or 30 States, and while it seemed like a very simple proposition it was found 'that 
because of the fact that there are so many jurisdictions assessing the banks of the 
country it was a very difficult problem to so amend section 5219 as not to interfere with 
the systems of local taxation in these various jurisdictions. Finally, after several days' 
conference we came unanimously to the conclusion that the bill iij its present form 
would be acceptable and agreeable to all States that seemed to be affected. 

This bill, gentlemen, is very simple. There is nothing complicated or myste- 
rious about it. It simply provides, in other words, that the Federal agency may 
be taxed as a national bank in whatever jurisdiction it may be located in the same 
manner substantially as other banking institutions incorporated in those States are 
taxed. I think that goes about as far as Congress can ^o. I do not think that any 
one will contend that it is the duty of Confess or that it would be wise for Congress 
to prescribe a definite rate, or even a definite method of taxation for national banks 
in the States. You can very readily see what confusion that would make. If we 
attempted that in my own State it would make it necessary for the legislature to go 
back and repeal any number of its tax laws and make an entire new system of taxa- 
tion in the State. 

And so the same thing would be true in many other States. Therefore I say that 
there can be no question that everybody agrees that these banks should be subject to 
local taxation, and we believe that the only proper measure of limitation upon that 
is the measure or limitation placed on other State or locally incorporated banking 
institutions. The National Tax Conference passed that resolution substantially to 
that effect, and that is precisely what this bill does — it permits the legislature to enact 
laws in the several States that will tax national banks, provided they are taxed upoa 
the same basis as other banking institutions doing the same kind of business. 

It has been said here that most people supi)osed, at any rate, that the old statute 
meant that, until this more recent decision wmch we have now. 
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GentlemeD, that is the situation, and you have the bill. The States are extremely- 
anxious that this bill should become a law. While they are anxious that it should 
become a law as early as possible, they are more anxious that the ri^ht thing should 
be done and that the thing should be given very, very careful consideration during 
your deliberations and the deliberations of the House and of the Senate in this respect. 
I may be pardoned for just referring a moment to the situation in the State of New 
York, although I am not here pleading for that State alone; I am pleading for equality 
under the law, for the same kind of treatment in the case of national banks as we feel 
that we represent the banks as well as the people and taxpayers and the tax admin- 
istration of every State. 

In the course of time — ^just to go back for a moment — when this Federal statute was 
passed, practically everybody had the general property tax. All personal property 
was subjected to a uniform tax, but as time has gone on that method nas changed, and 
it has been changing more rapidly within the recent years. It has been found that the 
burden on intangible property is too heavy at the real estate rate; at any rate, that is 
the feeling in our State, and it is the feeling in many States. In New York State two 
or three years ago it was decided to impose a personal income tax at a very low rate, 
but including income from practically all sources, whether from stocks or bonds, 
moneyed interests in any way, or from personal services, or trades or dealings whatever 
they might be, should be taxed at the rate of 1 per cent on the first 110,000 income, 
after taking out the same exemption the Federal statute then took out for a man and 
his family, and 2 per cent for that part above $10,000, and 3 per cent for that part 
above $50,000. 

But we did not think at the time that we could continue the taxation of intangible 
property as represented by various stocks and bonds as property. So the statute 
provided for the exemption of all intangible property except to tax the shares of State 
and National banks and the shares of trust companies and the assets of the savings 
banks. 

In the division that was made in the State, trust companies were taxed as a fran- 
chise tax for the privilege of doing business, and that was paid to the State. 

The State and national banks were taxed by the localities, and that tax is paid to 
the localities. It was pretty near equal 

The ('hairman (interposing.) You are speaking now of New York State? * 

Mr. Kn APP. I am just speaking of that for the moment, because I want to come to this 
validating clause for a moment, and then I will be through. 

In that situation it has been perfectly satisfactory so far as I know. Practically 
every bank and every banker in the State of New York is satisfied. Our tax was at . 
the rate of 1 per cent upon issued capital stock, surplus and undivided profits. 

I have here in my hand — and I think with the permission of the president of the 
State Tax Commission of New York I will file the answers of a very considerable num- 
ber of banks in the State of New York upon this proposition. I might read the last 
one, which has been received, and just show the committee how they look at this after . 
a verv fair statement. They say, under date of January 23: 

** We are in receipt of your circular under date of January 5 in regard to the proposed 
amendment to section 5219 United States Revised Statutes. This matter came to 
our attention about the time the Supreme Court decision was rendered, but since this 
time we had not given it a thought. We are very pleased to have this brought to our 
attention and we wish to compliment you on the thorough manner in which you are 
presenting it. 

"In answer to your question No. 1: We do approve of the tax on the shares of Na- 
tional land State banks as heretofore levied. Question No. 2: We do approve of the 
proposed amendment to section 5219 (H. R. 9579) and we are writing our representative 
to-day urging his support to the bill." 

Mr. Strong. May I ask if you included in that bunch of papers your circular that 
you sent out? 

Mr. Knapp. We have the circular here, which we will file with you. 

Mr. Strong. I think a copy of the circular should be inserted in the record. 

Mr. Knapp. We are going to do that. 

Mr. Strong. That is, the circular to which the letter is an answer. 

Mr. Knapp. Here is one. I do not know how many of those are available. 

(The questionnaire and accompanying letters as referred to and submitted by Mr . 
Knapp are here printed in full, as follows:) 

• 

To the president and directors of National and State banks and trust companies in the State 
of New York. 

Dear Sirs: Section 171 of the tax law charges this commission with a general super- 
vision of the assessment of property for taxation throughout the State and directs that 
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it shall recommend such changes or amendments to the tax laws as it may deem 
advisable. 

The recent decision of the Supreme Court of the United States in the case of the 
Merchants National Bank of Richmond (Va.) against the city of Richmond has raised 
a question if the present tax on the shares of all National and State banks in this State 
is not, umder the present law, illegal and unenforceable. 

The present statute imposing the tax of 1 per cent on shares of National and State 
banks was drawn by and enacted at the request of a committee of bankers; it has been 
enforced thus far without objection or protest, as far as thisjcommission is aware; and 
the' tax is similar in rate and method of assessment to the tax on trust companies and 
savings banks, the principal difference being that the tax paid by National and State 
banks is distributed to the local taxing districts, while that paid by trust companies 
and savings banks is added to the general fund of the State. 

Under these circumstances a bill has been introduced in Congress (H. R. 9579) 
looking to amending the Federal statute by virtue of which the tax on the shares of 
national banks has been heretofore levied (namely sec. 5219, U. S. Rev. Stats.), the 
purpose of the amendment being to restore the authority of the taxing districts through- 
out the United States to levy and collect the tax. Occasion was alio taken to permit 
an alternative levy on earnings, and to remove any existing uncertainty regarding the 
additional levy of a tax on personal incomes. 

We inclose a statement explaining the matter more in detail, together with the text 
of section 5219, the text of the proposed amendment and the decision in the Richmond 
case. 

We will feel obliged if you will advise us at your early convenience as to the 
following: 

1. Do you approve of the tax on the shares of National and State banks as heretofore 
levied? 

2. Do you approve of the proposed amendment to section 5219 (H. R. 9579)? 

3. If not, will you indicate in a general way what plan you prefer for taxing the 
personal property of banks?* 

4. Would you prefer a tax on gross earnings or net earnings of banks to the tax on 
bank shares? 

&. Any other pertinent ideas or suggestions which you may desire to communicate. 
Yours, faithfully, 

The State Tax Commission. 

Walter W. Law., Jr., 

John J. Merrill, 

Walter H. Knapp, Commissioners. 

Albany, N. Y., January 5, 1922. 

SumTrvary of replies received. 



f\ 




Answer to question No. 1 
Answer to question No. 2 
Answer to question No. 4 

Total 



Cuba National Bank, 
Cuba, N. Y., January 23, 1922. 
The State Tax Commission, 

Albany, N. Y. 

Gentlemen: We are in receipt of your circular under date of January 5 in regard 
to the proposed amendment to section 5219, United States Revised Statutes. This 
matter came to our attention about the time the Supreme Court decision was rendered, 
but since this time we had not given it a thought. We are very pleased to have this 
brought to our attention, and we wish to compliment you on the thorough manner in 
•which you are presenting it. 

In answer to your question No. 1: We do approve of the tax on the shares of national 
and State banks afi heretofore levied. Question No. 2: We do approve of the proposed 
amendment to section 5219 (H. R. 9579), and we are writing our Representative to-day, 
uiging his support of the bill. 
Yours, very truly, 

C. A. AcKERLY, Cashier, 
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Essex County National Bank of Willsboro, 

Willsboro, N. Y., Janvjory 20, 1922, 
State Tax Commission, 

Albany, N. Y. 

Gentlemen: At the regular meeting of the board of directors of this bank held 
yesterday it was the opinion that a tax on the net earnings of banks would be preferable 
to the one on shares as heretofore levied, and I have been instructed to so inform you. 
Yours, very truly, 

Wm. H. Munson, Jr., Cashier, 



State Bank of Randolph, 
Randolph, N. Y., Janvjory 21, 1922. 
The State Tax Commission, 

Albany, N. Y. 

Dear ^irs: Complying with your request to inform you of our position relative to 
the taxation of the shares of bank stock, national and State, I herewith advise as 
follows: 

1. We are entirely in accord with the tax heretofore levied on the shares of national 
and State banks, and favor the continuance of the same method of taxation. 

2. We appreciate the requirement of the proposed amendment to section 5219, 
and therefore concur with the provisions of H. R. 9579. 

3. In the event a fair and equable basis of taxation upon the net earnings of national 
and State banks could be devised and enacted in a new tax law in lieu of the tax 
heretofore levied on the shares of such banks we are inclined to the opinion that it 
might be productive of a solution of the tax problem, as regards bant stock, both 
national and State, placing the income derived from such source in a position similar 
to that of an individual for taxation purposes. 

Very respectfully, yours, . 

J. A. Crowley, Cashier, 



The National Bank of New Berlin, 

New Berlin, N, F., January 14, 1922. 
The New York State Tax Commission, 

Albany, N. Y, 

Gentlemen: Replying to your circular communication of January 5, we beg to 
state that we are not very familiar with the tax matter in question, but we believe 
that the proposed amendment to section 5219 is quite necessary and we hope it will 
be passed as soon as possible. 

We believe that the tax on shares of National and State banks as heretofore levied 
has worked out quite satisfactorily. It gives an absolute basis for the tax and might 
be better than to adopt a new method which might involve uncertainty. 

From our present viewpoint a tax on gross earnings or net earnings would not be 
any better than a tax on oank shares. 
Very truly, yours, 

H. L. White, Cashier, 



Glens Falls Trust Co., 
Glens Falls, N. Y., January 18, 1922, 
The State Tax Commission, 

Albany, N. Y. 

Gentlemen : Replying to your favor of January 5 in the form of statement by the 
commission to the president and directors of National and State banks and trust com- 

ganies of the State af New York, I beg to advise that our attorney, former Supreme 
ourt Justice James McPhillips, who has just finished reading same, says much valu- 
able information is contained therein. 
As to proposition No. 2, he advises that we favor the amendment. 
As to proposition No. 4, he says we should favor tax on our net earnings. 
Thanking you for the privilege of communicating our views, we beg to remain, 
Very truly, 

Glens Falls Trust Co., 
By A. B. CoLviN, President, 



"^ 
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The First National Bank, 
Amenia, N. Y., January 18, 1922. 
The State Tax Commission, 

Albany, N. Y. 

Gentlemen: We have received your circular letter of January 5 with reference to 
taxation of shares of National and State banks. 

We desire to be placed on record as being opposed to the tax heretofore levied on the 
shares of National and State banks. We believe it to be a discrimination against 
small institutions who are obliged to pay the same amount of tax as a much larger bank 
would having the same amount of capital, surplus, and profits, although the larger 
bank might have a much larger earning capacity and consequently more net income. 

We are in favor of the proposed amendment to section 5219, United States Revised 
Statutes, as outUned in your circular. 

We are in favor of a State law which would tax all banks at a certain per cent on 
their net incomes. We beheve this would be a fair taxation on the earning capacity of 
each institution and that the small banks would not feel the burden of taxation as 
heavily as they do now. 

The above expressions of our opinion are respectfully submitted for your considera- 
tion. 

Yours, very truly, 

Fred P. Hoose, Cashier. 

First National Bank, 
Ellenville, N. F., January 18, 1922. 

The Tax Commission op the State op New York, 

Albany, N. Y. 

Dear Sirs: In reply to your suggestion that we make reply to questions Nos. 1, 2, 
3, and 4 as they appear in your circular letter, addressed t© president and directors of 
national banks, etc., we beg to submit the following: 

Question No. 1. No. 

Question No. 2. No. 

Question No. 3. We would suggest a tax on the net earnings of a national bank for 
the fiscal year. This method of taxation, it seems to the writer, would be an equitable 
adjustment for everyone concerned. 

KespectfuUy submitted. 

M. E. Glxuk, President. 

The Merchants National Bank, 

Elmira, N. Y., January 17, 1922, 
State Tax Commission, 

Albany, N. Y. 

Gentlemen: We have your circular letter to banks dated January 5, 1922, in which 
you refer to the present tax on national -bank shares of 1 per cent on capital, surplus, 
and undivided profits and the decision of the United States Supreme Court in con- 
nection with the Richmond bank. Also the bill introduced by Mr. McFadden, the 
import of which is that national banks shall not be taxed to a greater extent than 
the lowest uniform rate or graduated rates imposed on banks, banking associations, 
or trust companies incorporated in such State. 

We recently paid, under protest, over $3,800, the 1 per cent State tax on our capital 
surplus, and undivided profits. The writer well remembers when this present law 
was promulgated, and it was a great relief to shareholders, because unless they swore 
oS their assessment they were previously taxed at the rate for real estate in this city, 
which was then about 2J per cent. 

There is an injustice in the present law aside from the ruling of the Supreme Court, 
in that a bank with comparatively small capital, but deposits so large that their 
earnings are out of proportion to the bank with a small capital, but much smaller de- 
posits (from which proceed our earnings), so that our bank, for instance, with $250,000 
capital and $100,000 surplus, and, say, a million and a half deposits, would pay as 
much State tax as a bank with a similar capital and surplus and four or five million 
of deposits. 

It seems to us that a tax on the income from such shares would be more equitable 
than a tax on the shares of the bank stock. 
Very truly, yours, 

C. C. Swan, President, 
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The Jefferson County National Bank, 

Watertotm, N, F:, January 27, 192£. 
State Tax Commission, 

Albany, N. Y. 

Dear Sirs: The Jeflerson County National Bank has given consideration to your 
•circular communication of January 5, 1922, and, as requested therein, expresses its 
views with respect to the inquiries made as follows: 

As to the first inquiry: "Do voii approve of the tax on the shares of national and 
State banks as h(;retofore levied ? " 

We have always felt that the tax of 1 per cent on the amount of the capital, sur- 
plus, and undhnded profits of banks was unjust for the following reasons: 

(a» That it is discriminatory in character in that it places a larger burden upon 
. the banks than is borne by other personal property of the State. 

(6) That it does not allow for the amount of the capital of the bank which is in- 
vested in real estate. Banks which own their banking houses have to pay the local 
taxation thereon, and the cost of these banking houses is necessarily a part of it8 
capital, surplus, and undivided profits, so that the effect of the law in this city last 
year was to tax banks $3.24 for local, State, and county taxes on real estate, and also 
1 per cent upon the same amount of money under the tax on national bank shares, 
therefore making a total tax of $4.24 per hundred on the value of real estate. It is 
quite obvious that this works a grave injustice. Furtherm.ore, it is a tax upon the 
income of tax-free securities, as Government and municipal bonds. 

(c) The tax itself has always been a burden, especially upon coimtry banks, which 
have no sources of revenue excepting from the purchase of securities and the dis- 
count of notes, and a careful analysis of the amoimt of return to national banks after 
deducting the expenses of operation and the necessary losses and depreciation charges 
will lead to the conclusion that the present method of taxation of national banks 
constitutes an impairment of their efficiency and in some instances amounts to prac- 
tical confiscation. 

As to the second inquiry: "Do you approve the proposed amendment to section 
5219 of the United States Revised Statutes? " 

Generally speaking, there is, in our opinion, no reason why national banks should 
not be assessed and taxed on the same basis as State banking institutions. The — 
criticism upon the proposed amendment is that it places national banks in subjection 
to the legislature of the State and that with the false conception as to the earnings of 
' banks in the popular mind, if the tax is to be levied upon shares, there is apt to be 
some peril to banks. The present wording of section 5219 has been of some protection 
to national banks and to all banks whether national or State. It is proposed to remove 
this protection. 

Another consideration with respect to this bill is that at the present time shares of 
national banks pay taxes to the district in which the bank exists and that these taxes 
.go to reduce local taxation, whereas it would seem that under the terms of this amend- 
ment the shares could be assessed as the shares of trust companies and State banks 
are now assessed and the tax paid directly to the State. 

We should doubt very much the legality of the last provision making this section 
retroactive, especially with respect to those banks which had already instituted 
proceedings for the purpose of avoiding the tax now levied upon national banks, 
which since the State income tax has obviously become illegal. 

While we agree with the general purpose of the amendment, is it not oi>en to the 
criticism that — two methods of taxation being' provided for, one the taxation of the 
income of the association, the other the taxation of the shares of the association — 
the legislature might provide one method for taxing national banks and another method 
for taxing State banks and still not violate any provision of the section and yet work 
a clear discrimination against national banks. In other words, is there anything in 
the law which would prevent the assessment of shares of a national bank without 
assessing the shares of State banks but assessing the income of State banks. It should 
clearly appear in the law that the legislature would have to choose one method or 
the other and having chosen one method that that method should be applied both to 
State and national banks. 

As to the third inquiry: " If not, will you indicate in a general way what plan you 
prefer for taxing the personal property of banks? " -^ 

In our judgment, there is no just method of taxation of banks which is not based < 

upon income. If income becomes the basis of assessment, then the real estate tax i 

problem would be solved, because the income of the bank would have been depleted ^ 

by the amount of taxes paid on real estate. ^^ 

As to the fourth inquiry: "Would you prefer a tax on gross earnings or net earnings 
of banks to the tax on bank shares? '' 
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It is obvious that there is no justification whatsoever for assessment of gross earnings 
of banks any more than there would be a justification for the assessment' of gross 
earnings of any other corporation. A just and equitable assessment should be based 
upon net earnings. 

As to the fifth inquiry: You ask us to " make any other pertinent ideas or suggestions 
which you may desire to communicate." 

It has been brought to our attention that manufacturing corporations in the State 
of New York are assessed at the present time 4J per cent on their net income, and the 
suggestion has been made that assessments might be made upon the income of banks 
as a class in excess of the rate of assessment upon other corporations, along the same 
lines that manufacturing corporations are now assessed. This may be a way out of the 
situation, but we do not understand the basis or ground for discrimination between 
money invested in bank shares and money invested in other shares. So far as the 
tax upon manufacturing corporations is concerned, it should be recalled that when 
this tax of 4i per cent was levied these corporations were exempted from taxation 
upon personal property and in many instances on this account were relieved from 
heavy local taxation, so that their burden was not seriously increased by the change 
in method of taxation. 

The whole system of taxation in this State and in the Nation is in such a muddle 
and has been built with so little regard to fundamental principles or to an equitable 
distribution of the burdens of government that it should be thoroughly overnauled. 
The idea that there should be class distinctions in taxation is certainly abhorrent to 
those who have any regard for the bases upon which the Governments of the United 
States and of the State were founded. 

We have been very much interested in your circular, and feeling profoundly the 
fact that the tax levied upon banks by the various methods now imposed is not only 
burdensome but not for the best interests of the country, we have been led to make 
the foregoing suggestions. 
Respectfully, yours, 

D. B. Schuyler, Cashier. 



The National Bank of Roxbury, 
Roxbury^ N. F., January 16 j 1922. 
State Tax Commission, 

Albany^ N. Y. 

Gentlemen: At the annual meeting of the stockholders of the National Bank of 
Roxbiury your printed circular of January 5, 1922, in re the recent decision of the 
Supreme Court of the United States in the case of the Merchants National Bank of 
Richmond, Va., against the city of Richmond, Va., and calling attention to the bill 
now pending in Congress (H. R. 9579), was read and discussed, and on motion a reso- 
lution was unanimously adopted that our bank favors the adoption of the pending 
bill and approves the State tax as previously paid under the New York State law. 
If there is anything we can do to aid in the adoption of the pending legislation in 
Congress, please advise. 
Yours, very truly, 

Arthur F. Bouton, President. 



Rochester Trust & Safe Deposit Co., 

Rochester, N. F., January 16, 1922. 

Walter W. Law, Jr., John J. Merrill, Walter H. Knapp, 

State Tax Commissioners , Albany, N. Y. 

Dear Sirs: Pertaining to the statement which we received in reference to the 
amendment of section 5219 of the Revised Statutes, we thoroughly believe there 
should be no discrimination between the national banks and trust companies and 
State banks; that whatever law is enacted regarding the taxing of these should work 
ahke to each and not exempt the national banks. 

I believe that the present plan of a tax on capital and surplus and undivided profits 
would prove the fairest and tne most acceptable; and it certainly simplifies the method 
of computing taxes, as we all realize the difficulties and complications involved in 
the income taxes. Our preference, therefore, would be to limit taxation to the 
capital and surplus and undivided profits, on a fair basis, viz, one-half of 1 per cent 
or less. 

Yours, very truly, 

R. C. Watson, President. 
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The Dundee State Bank, 

Dundee, N. F., January 16 j 1922. 
The State Tax Commission, 

Albany, N. Y. 

Gentlemen: We have your statement of January 5, and in replying to some of tho 
questions would advise: 

1 . Do we approve of the tax on the shares of National and State banks as heretofore 
levied? 

Answer. We think we dd, but also think rather excessive. 

2. Do we approve of the amendment to section 5219 (H. R. 9579)? 
Answer. In our opinion we would consider this a fair matter of assessment. 

4. Would we prefer a tax on gross earnings or net earnings of banks to the tax on 
bank shares? 
Answer. In our opinion we would think tax on bank shares would be preferable. 
In answer to question 5, we are now assessed on capital stock and surplus, whidi 
is our net worth, also we pay State, county, and town tax on our bank building and 
all other real estate we own, also we pay one-half of 1 per cent mortgage tax on all 
mortgages we record. 

Our bank building and all real estate is a part of our assets, therefore we ^re double 
taxed, also the mortgage tax is unfair to the bank, also to the farmer, because it has a 
tendency for banking institutions to refuse loans of this class which is a menace to 
the agricultural interest of any commimity, and we think this a vital question. 
Yours, very truly, 

Dundee State Bank, 
R. B. S WORTS, Cashier. 



Pulaski National Bank, 
Pulaski, N. F., January IS, 1922. 
State Tax Commission, 

Albany, N. Y. 

Gentlemen: Replying to your statement of January 5, we favor the tax on shares i 

of National and State banks as heretofore levied. Also approve of the proposed ^ 

amendment to section 5219. — «,« 

Very truly, yours, 

L. J. Clark, President. 

The City National Bank, 

Gloversville, N. Y, January 14, 1922. 
New York State Tax Commission, 

Albany, N. Y. ' 

Gentlemen: Referring to your circular dated January 5 last, while it must be ad~ 
mitted that the 1 per cent tax on bank shares is much to be preferred to the system in 
vogue prior to the enactment of the present law, there is no doubt that banks are pay- 
ing much higher taxes in proportion than other corporations, and this is a matter which 
can properly be rectified. If the present method is continued in operation, we feel 
that a deduction of the amount of real estate upon which local taxes are paid and of 
the amount of tax-exempt securities held should be allowed before the assessment is 
made. It would appear to be more equitable to tax banking institutions on the 
basis of profits rather than the book value of the shares, and we feel that an income 
tax which would apply to all business corporations and under which all corporations, 
would pay taxes at the same rate would be preferable to any other methods of taxation.. 
Yours, very truly, 

Chas. N. Harris, President. 

I 

I 

I 

The First National Bank, 
North Rose, N. Y, January 12, 1922. 
The State Tax Commission, 

Albany, N. F. 

Gentlemen: Statement by your commission addressed to the president and direc- i 

tors of National and State banks is received. ^ 

Replying to question 1, I approve of the tax as heretofore levied. « 

I believe all corporations should pay their just share of the taxes and perhaps a. / 

little more than individuals, and the 1 per cent tax has never seemed to me an unjust 

tax. ^ 

Very truly, yours, . „ . • ^ .^ 

H. A. Tellier, President* 
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The First National Bank of Roscoe, 

RoscoCy N. Y.f January IS^ 19^2. 
State Tax Commission, 

Albany f N. Y. 

Dear Sirs: In reply to your recent circular relative to the proposed amendment 
of section 5219 (H. R. 9579), we wish to say that we had this matter up in our directors' 
meeting held yesterday and it seemed to be the consensus of opinion that this amend- 
ment would be satidactory, providing it was understood that no increase in taxation 
from the present method should be assessed. 

Our directors believe that our rate of taxation is now excessive and should by no 
means be increased. 

Very truly, yours, 

Wm. H. Peters, Cashier. 

The First National Bank op Walton, 
Walton, N. F., January 11, 1922, 
New York State Commission, 

Albany, N, Y, 

Gentlemen: In i:eply to your circular of the 5th, will say to question 1, yes; and 
to question 2, no. We are satisfied with the present custom of taxing National bank 
shares. We would suggest, however, should the law be amended that a deduction 
should be allowed for the tax paid on real estate by the bank. 
Yours, truly, 

C. E. HuLBERT, President. 

The First National Bank, 

Camden, N. Y., January 12, 1922. 
State Tax Commission, 

Albany, N. Y. 

Gentlemen: We greatly prefer a tax on bank shares to a tax on either gross or net 
earnings. So long as the tax on National banks is virtually no larger than on State 
banks, we have no objections to the present plan. We favor Mr. McFadden's bill 
<H. R. 9579). 



Yours, very truly. 



Neil H. Dorrance, Hre President. 



Livingston County Trust Co., 
Geneseo, N. Y., January 12, 1922. 
The State Tax Commission, 

Albany, N. Y. 

Gentlemen: We have received your white book inclosing copy of Supreme Court 
•decision in the matter of the Merchants' National Bank of Richmond, Va., and the 
proposed revision of section 5219, United States Revised Statutes, and reply to your 
•questions as follows: 

1. We approve of the tax on stocks of National and State banks as heretofore levied. 

2. We approve of the proposed amendment to section 5219. 

3. Answered by above. 

4. We prefer a tax on the capital and surplus rather than a tax on net earnings or 
gross earnings. 

5. We would be glad to see the franchise tax on trust companies changed to a' tax 
on trust company shares levied and distributed in the same manner as the tax on Na- 
tional and State bank shares. 

Very truly, yours, 

P. C. EucHNER, President. 



Bank of Richmond ville, 
Richmondville, N. Y., January 12, 1922. 
State Tax Commission, 

Albany, N. Y. 

Gentlemen: Replying to your conmiunication of the 5th instant, we approve of 
the 1 per cent tax on the shares of National and State banks as now levied. This 
method places all banks on an equal basis. 
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We do not approve of the proposed bill to restore the authority of the local district* 
to levy and collect the tax. This plan was never satisfactory, and banks even in the 
same locality were not assessed alike. 
Very truly, yours, 

J. D. Holmes, Cashier^ 



The Juliand Bank, 
Greene, N, F., Jantmry 11, 1922^ 
The State Tax Commission, 

Albany, N. Y, 

Gentlemen: We have for consideration a recent statement from your office with 
reference to the taxation of the shares or property of banking corporations, and would 
state in reply to same that: 

1. We approve of the present tax on the shares of banks as the same has been assessed 
and levied for years. This is, of course, subject to the criticism that in so far as the 
real estate of the bank is concerned, its value being a part of the bank assets and an 
essential part of its capital and surplus and profits, to that extent it is doubly taxed;: 
but no system of taxation is perfect, and this criticism is by no means a serious one. 

2. Yes. 

3. No. 

Very truly, yours, 

Chas. W. Gray, Cashier^ 

The First National Bank of Perry, 

Perry, N. Y., JanvnryQ, 1922. 
Tax Commission, State of New York, 

Albany, AT. Y. 

Gentlemen: Your circular of January 5, 1922, received. If the proposed amend* 
ment to section 5219 means that the power would be vested in local boards of assessors; 
to assess bank stock for taxation under town and county, school and city assessment 
rolls, the same as real estate is assessed, we would be absolutely opposed to it. 

If it means that the bank stock would be assessed as it is now subject to the State 
tax of 1 per cent we would have only one objection, and that is one we have had ever 
since the present law has been on the books. 

Under the present law we are taxed 1 per cent on capital, surplus, and undivided 
profits as of May 1 . We are also taxed for our real estate on local assessment rolls for 
State, county, school, town, and village purposes. This real estate is part of our 
capital, surplus, and undivided profits, so that as we understand it we are taxed 
twice on the same property for State and other purposes. 

It simply means that a bank owning no real estate has all of its capital invested 
in income-producing property, which is taxed just the 1 per cent under State law, 
while a bank owning its office building pays double taxes to the extent that its real 
estate is t-axed. 

It might be argued that this is part, of its rent, but it is a well-known fact that in small 
towns renting property is much cheaper than owning it. 

It seems to us that a fairer way would be to allow a deduction from the State tax 
of 1 per cent of at least a percentage of the total real estate taxes paid by a bank on a 
building used only as a banking office. 

Where the building has other purposes beside that of banking office, some other 
adjustment should be made. 
Yours, very truly, 

Geo. K. Page, 
Vice President and Cashier .^ 



Exchange National Bank, 
Olean, N. Y, January 10, 1922. 
The State Tax Commissioners, 

Albany, 'N. Y. 

Gentlemen: Replying to the statement by the tax commissioners of the State of 
New York dated January 5j 1922, we beg to answer the questions therein contained 
as follows: 

1. We do approve of the tax on shares of National and State banks as heretofore 
levied. 



/■ 



1. 



STATE TAXATTpN OF NATIONAL BANKS. 31 

2. We approve of the proposed amendment of section 5219, particularly that portion 
which legalizes the tax heretofore levied, assessed, and collected. 

3. Our answer to question 4 answers this question. 

4. We prefer the tax on bank shares rather than on gross or net earnings. 

Yours, very truly, 

H. F. Klee, Vice President. 



First National Bank, 
Waverly, N. F., January 10, 1922. 

Tax Commissioners, State op New York, 

Albany, N. Y. 

Gentlemen: Your statement of the situation in regard to the tax upon bank stock 
was presented to the board of directors of this bank to-day, and I was authorized ta 
advise you that the officers and directors of this bank fully approve of the tax on the 
shares of National and State banks, as heretofore levied in this State. 

If the tax heretofore levied can be legally confirmed, as provided in H. ll. 9579, 
we would approve of the adoption of that bill. 

We trust that some measure will be agreed upon that will be similar to the one in 
use for so lor^, and be so framed that a larger share of the personalty which is now 
escaping taxation can be made to share the burden, and the rate upon bank stock not 
be increased. 

Very truly, yours, 

F. E. LyfOrd, President. 

The National Bank of Skaneateles, 

Skaneateles, N. K, January 9, 1922. 
State Tax Commission, 

Albany^ N. Y. 

Gentlemen: In reply to your circular letter in regard to taxation of banks. 

Question I: We do not approve of the tax as heretofore levied. 

Question II: We do not approve of change to Section 5219 H. R. 9579. 

Questions III and IV: We would favor instead, a tax on the net earnings of bank 
instead of on the bank shares. 

Question V: Our objection to the present method is that it appears to us to be 
uneven. A bank with a capital of $100,000 and deposits of $150,000 is taxed as much 
as a bank with $100,000 capital and deposits $1,000,000, whose earnings are naturally 
a great deal larger. It would appear to us that a tax on the net aemings would be the 
most equitable. 

Yours, truly, 

B. F. Petheram, President. 

The Tarrytown National Bank, 

Tarrytown, N. Y., January 9, 1922. 
State Tax Commissioner, 

Albany, N. Y. 

Dear Mr. Law: Your statement in regard to the bank tax is received. This 
bank has never objected to paying its fair share of the taxes and does not propose to 
do so. I have always felt, however, that the 1 per cent as levied, works out an injustice 
in that it would not allow an exemption equal to that assessed against the real estate 
owned by the bank. In case of liquidation there would never be any question that 
the real estate was an investment of the capital and not of the deposits. As the case 
now stands, we pay taxes upon our entire capital, surplus, and undivided profits 
and also upon an amount of our deposits equal to a value of the real estate, 

I am not a lawyer, but the clause of your proposed bill legalizing, ratifying, and 
confirming past taxes which were admittedly levied erroneously looks to me like a 
retroactive bit of legislation that might not stand in the courts. 

Until these matters are settled definitely, I think we will withhold payment of 
the taxes usually paid at this time of the year to the county treasurer, and reserve to 
ourselves our rights as to past taxes. 

With personal regards, I am yours, very truly, 

RoBT. A. Patteson, 

President. 
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The First National Bank, 

Oswego J N. F., January 10 ^ 1921. 
State Tax Commission, Albany ^ N, Y. 

Gentlemen: Replying to your letter of the 5th, I would say that I favor the 1 per 
cent tax on National and State banks as heretofore levied, and I therefore favor the 
amendment proposed to section 5219, Revised Statutes. I have no suggestions to 
make as to any changes. 
Yours, sincerely, 

John T. Mott, 

FrtsidenX, 



First National Bank, 
Plattahurg, N. F., January 10, 19t2. 
State Tax Commission, Albany, N. Y. ' 

Gentlemen: We approve of tax on shares of National and State banks as heretofore 
levied. 
We approve proposed amendment to section 5219, H. R. 9579. 
We would not object to a tax on net earnings, however. 
Yours, truly, 

C. S. Johnson, 

President, 



Fairport National Bank, 
Fairport, N. F, January 22, 1922. 
State Tax Commission, 

Albany, N. Y. 

Gentlemen: Your communication with reference to the proposed legislation in 
Congress with reference to the national bank taxes, has been received. We seriously 
object to the proposed new legislation. 

The principal ground of our objection is to the last clause, which provides in sub- 
stance that bank stock taxes heretofore levied would, in conformity with this bill, be 
automatically legalized, ratified, and confirmed. 

We have already instituted proceedings in the courts which are now pending to_ 
have the last assessment invalid, because it was assessed at a greater rate than any 
other money capital in the hands of individuals in the State, as prohibited by the 
present statute. 

Our attorneys advise us that this clause in the bill raises a serious constitutional 
question supported by well settled decisions against the taking of property without 
due process of law. 

We think it is neither legal nor fair to pass legislation validating a tax, the validity 
of which is now pending in proceedings in supreme court of the State for the trial of 
which we have already incurred considerable expense. 

We have no objection to paying legitimate share of State taxes provided they are 
levied on a just basis and in conformity with the existing law but we do not believe 
we should pay an illegal tax, nor that one assessed illegally, should be legalized when 
court proceedings are pending to determine its validity. 
Yours, very truly, 

F. E. Shepard, 

Presidenl. 

Mr. Knapp. The tax of 1920 was paid. The tax of 1921 has been levied. Since the 
Richmond decision, nearly 100 cases have been commenced in the State of New York, 
either to prevent the payment of this tax or a great many claims have been filed for 
the recovery of 1920 tax. 

Mr. Stevenson. In the State of New York has the taxpayer the right to sue to re- 
cover if he pays without paying under protest? Most of the States have that pro- 
vision, that they must pay under protest. 

Mr. Knapp. I know that is true. That is not exactly the rule in our State,, it would 
depend entirely, it seems to us, upon whether or not the tax was le\ded without juris- 
diction. However, it is merely irregular. If it is a jurisdictional question absolutely 
and the question was raised without protest, I think the recovery can be had. 

I do not know what position the attorneys will take in these cases that have been 
filed. 

Mr. Stevenson. You do not think the jurisdiction of the tax commissioner in New 
York State is affected at all by any provision in the Federal statute. They can only 
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be regulated by the burden they can impose, but it does not destroy their jurisdiction 
to impose a burden? 

Mr. Knapp. I think you are correct. But so far as the tax commission is cooi^)6ni«d, 
sir, it has notiiing to do whatever with the levy of this tax on the national bftolbs. 

Mr. Stevenson. The taxing authorities? 

Mr. Knapp. That is local, provided so by statute. We are merely repreieAtiiiii^ tiie 
taxing bodies of all counties in the Stat« and the villages where these bttftkB ai^ 
located. 

If you will pardon me just a moment. I say that if it is possible for the cenaiLtiee 
and for the Congress to validate that tax that was levied at a fair rate in ld20^ it is 
fair and equitable and just that it should be so validated. 

In other words, there is no reason why the national bank should escape ite taxa- 
tion, and the trust company should pay its taxes. There is no question abdut that 
whatever. There should be no such discrimination between these banking institu- 
tions in every town. They have included this money in bank; they have spent it. 
If they have to pay it back, it has to be added to the real estate burden for another 
one or two years; and we say that that is one of the things which the people do not 
want. I think it is entirely unfair, and if I might be permitted to speak from a bank- 
er's point of view, I should say if I were not a banker in a small community I would 
not talk of it, and I think there has been some misapprehension that has brought 
these actions. I do not know what it is in amount, but so far as I know from some 
communities' banks have not brought any action; the city of Yonkers has not brought 
any action. 

That is the situation there. 

But, so far as the general situation is concerned, I merely want to say that this bill 
in its simplified form provides that we may tax the shares of national banks or we 
may tax the income of national banks just the same as we tax the shares of all other 
incorporated banks. 

Mr. Black. Will you permit a question? 

Mr. Knapp. Certainly. 

Mr. Black. In the State of New York, do you have a corporation income tax? 

Mr. Knapp. We do. 

Mr. Black. Are national banks exempted from that tax? 

^b. Knapp. They are. 

Mr. Black. Do you know whether that is generally true with the States or not? 

Mr. Knapp. I do not think it is. I think it is not true in Pennsylvania, Mr. 
McFadden. I think there is no corporation franchise tax there. 

The Chairman. No; we have no income tax. 

Mr. Black. What I was wanting to get at was this, for example, the State might 
levy a corporation income tax at a light rate or continue to levy a general property 
tax at an ad valorem rate. 

Mr. Knapp. Some of the States do have an ad valorem rate. 

Mr. Black. In this bill, as I understand it, in cases of that sort they would have to 
resort to one. or the other. 

Mr. Knapp. That is true. 

Mr. Black. And that might give the national banks, of course, an advantage over 
other corporations in that State or they would be compelled to not have any corpora- 
tion taxes at all. 

Mr. Knapp. Of course, I do not know what other jurisdictions might do, but it 
does not seem to me under this bill that there is any change for national banks to 
have any advantage over other banks, nor one bank to be discriminated against in 
any way, shape, or manner. I can not see any possibility, so tar as that is concerned. 

Mr. Black. It seems to me that there would be this possibility that a State might 
enact a general corporation income tax law applying to all corporations; and they 
also still might have an ad valorem tax on capital assets. 

Now, under this bill, one or the other would fail; as to national banks, it woujd be 
bound to fail. 

Mr. Knapp. One or the other what? I do not quite comprehend you. 

Mr. Black. Either the corporation income tax would! be invalid as to national 
banks or the ad valorem tax would be invalid, becai^se ttis bill ^ves the alternative. 

Mr. Knapp. You could not piit into a State statute a corporation income tax; that 
is, such ta^es as they put on, called franchise tax, which is a tax for the privilege 
of doing business as a corporation. That you could not put under a Federal iagency ; 
there is no doubt abqut that. Our so-called income tax is not, as we claim, an income 
tax at all; it is for the privilege of doing business for the next year succeeding the 
1st of November, measured simply by the amount of net earnings of the preceding 
year. 

87353— 22— FT 1 3 
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Mr. Black. That would be what used to be called in Texas an occupation tax. 
. . But we have a Federal corporation income tax law? 

Mr. Knapp. Yes! 

Mr. Black. I have not taken the trouble to examine it, but it may be that some 
States have covered that; I do not know. 

Mr. Knapp. I do not know; I could not tell you. That is one of the unfortunate 
things that Congress can not legislate for. Every State so far as local tax matters 
are concerned. There has been no discrimination so far as I know heretofore and no 
fault found particularly until this things has arisen. 

Mr. WiNGO. I am not altogether clear on this bill, particularly that proposition of 
the bill which provides "That the legislature of each State may provide for the 
taxation of the real property therein of any national banking association therein in 
the same manner and at the same rate as other real property in the same taxing dis- 
trict is taxed for public purposes" 

Mr. Knapp. There is no controversy about that. 

Mr. Win GO. No. "And may also provide for the taxation of either the income of 
such association, or the shares of such association, subject to the restrictions that 
whichever of the above classes shall be chosen the rate or rates of tax imposed shall 
be not greater than the Ipwest uniform rate or graduated rates imposed in respect of 
such class on banks, " etc. 

Under that language — I may be in error — I think this would mean that in addition 
to the real estate tax you may impose on national bank corporations an additional 
tax of one or two classes, but not both. 

Mr. Knapp. Not both; that is correct. 

Mr. WiNGo. You can tax the income of such associations? 

Mr. Knapp. Yes. 

Mr. WiNGO. Or you can tax the shares of associations. Now, the tax on the associa- 
tion of its income is wholly different from the tax of the shares of a corporation, and is 
also different from taxing the personal income of a stockholder. You would not permit 
the State under this to tax the income of the individual in the way of dividends from 
those shares.. Not only that, but you require the State 

Mr. Knapp (interposing). We do not permit that under thisi — ^just a moment, may 
I be heard on this proposition right there? As I say, New York State, ii/ the progress 
of tax legislation, pass,ed the income tax. It would have been entirely unfair to havo- 
excluded the shares of national banks or the shares of other banks — ^tnat is, the divi- 
dends on them — from that income unless you excliided, perhaps, the dividends upon 
the shares oi all other corporations. 

Mr. WiNGO. But you do not catch the point I am driving at, which is this: We start 
out on the assumption that they can not tax except as Congress gives them permission. 

Mr. Knapp. I am not willing to concede we can not tax the income of the national 
banks without permission. 

Mr. WiNGO. There are th^ee classes of taxes that would affect the shareholder in 
the national bank. One is a tax upon the income of the bank. 

Mr. Knapp. Yes; juat as you do in Washington. 

Mr. WiNGo. I am leaving out the ordinary tax on real estate. I am talking about 
these special taxes. The shareholder can be affected, first, by a tax upon the income 
of the association, which the bank would pay; second, he could be affected by a flat 
stock tax of, say, $1 per hundred, or he could be taxed upon the shares of stock in his 
personal rendition; and the courts have held the States have authority to do that, 
and the Supreme Court has held that is a separate and distinct entity from the prop- 
erty of the corporation. ... 

Mr. Knapp.' If you will read the act, it says that in no States in which there is per- 
sonal income tax the dividends upon the shares of national banks may be included 
in the dividends of the owner of those shares, 

Mr. Stevenson. It may be included in the taxable income? 

Mr. Knapp. May be included in the taxable income of the holder of those shares 
provided the dividends from the shares of domestically incorporated banks is also 
included. That is all there is to that. 

Mr. WiNGO. That first proposition of the alternative — I think later on down there 
you do cover the last proposition, so I will come back to just one proposition: "And 
may also provide for tne taxation of either the income of such association, or the shares 
of such association, subject to the restrictions that whichever of the above classes shall 
be chosen the rate or rates of tax imposed shall be not greater than the lowered uniform 
rate or graduated rates imposed in respect of such class on banks. ' ' Does not that make 
it alternative? 

Mr. Knapp. Absolutely so. 
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Mr. WiNGO. All right. If you tax the income of such association, not the income of 
the shareholders, but the income of the asso^ation^ then you can not tax either the 
shares of the association or the income from it, unless you do it over here subsequently; 
you can not tax the shares of the association under this? 

Mr. Knapp. No. 

Mr. WiNGO. Under the present law you can do that? 

Mr. Knapp. That is all you can do under the present law, tax shares; you can not 
tax the income of an association under the prejpent law. 

Mr. WiNGO. Oh, yes; you can tax an income. 

Mr. Knapp. Not at all. I am not saying you could not tax it an include it in the 
personal income. 

Mr. WiNGO. Providing that the same tax goes to the shares of national banks. 

Mr. Knapp. There is no provision in 5219 for taxing national banks in any way 
except to tax the shares of those banks, provided they are at no greater rate than other 
moneyed capital in the hands if individuals, and that was because of the fact that 
everybody had a general property tax. They were listed in many States as personal 
property; they have not been in -our State, where all these shares have been exempt 
for years. 

Mr. WiNGO. I assume I am in error on that. 

Mr. Knapp. I think you are. 

Mr. WiNGo. You say if you tax the income of an association 

Mr. Knapp. Against the association. 

Mr. WiNGO. Say, you have corporation income tax in the State of Iowa. If they 
tax the income of that corporation then you could not tax the shares of the asosciation 
in the hands of the individual? 

Mr. Knapp. No, sir. That is just exactly what the bill means, that you can tax it 
in one of two ways: The income of the association against the association itself. It 
was stated here, and I think erroneously, at the time you were framing the bill, that 
New Mexico did that. But I think a subsequent examination stated they did not 
actually tax the income of the association. 

But if you would proceed in that way to tax the income of the association, you can 
not tax the shares of the association. . 

But neither of those propositions will preclude a State that has a personal income 
tax including that income in the income of an individual. 

Mr. WiNGO. You have at least one State I know of that will tax the capital just like 
you tax buildings, that is, capital invested — tax the shares of stock as capital 
investment. 

Mr. Knapp. Yes, sir. We have nothing to do with the different methods of tax- 
ation in all the States. 

Mr. WiNGO. My State could not make me pay; my bank pays it for me. 

Mr. Knapp. Your bank pays it? 

Mr. WiNGO. But when it is paying the corporation's stock tax, it is paying it for me 
aj3 a stockholder. 

Mr. Knapp. That is the way it is in our State. 

Mr. Wing'o. Under this provision, if they undertook to tax the income as corpora- 
tion income tax in that State, under this tney could not also tax the other? 

Mr. Knapp. No, sir; that is right. 

Mr. WiNGO. So you change the law in at least one State? 

Mr. Knapp. We simply add to the law this — I do not know that you have a repre- 
sentative from Iowa here 

Mr. WiNGO (interposing). You would restrict them; they could resist the payment 
of that tax. 

Mr. Knapp. They can not tax them in but one way after they tax the real estate? 

Mr. WiNGO. The Supreme Court has decided that the shares of stock in the hands 
of the individual is a separate entity and taxable as personal property of the 
shareholder. 

Mr. Knapp. I do not know what the Supreme Court has decided on that proposition. 

Mr. WiNGO. I am sure about that. 

Mr. Knapp. But you could not do it under this statute. 

Mr. WiNGO. I know it., Instead of meeting the objection of the Supreme Court in 
the Virginia case, you are going further? 

Mr. Knapp. Oh, no. 

Mr. WiNGO. You are undertaking to tell the State that you can not go ahead.* A 
State may have many different kinds of taxes; that is not for us to settle; that is for 
the StRte to settle. But this bill restricts the class38 of (;axes that may be imposed, 
even though there may be no discrimination. Do you think that is a wise policy? 
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• 

Mr. Knaff. I think this, that Coneress can not undertake to reform all the tax laws 
of all the States. You have got to submit to the forms and methods of taxation in the 
States as they exist now. It will be extremely unwise for any bill of this kind to pre- 
scribe the method of taxation of the shares of national banks or put a Jimit on that 
taxation, because if you did that, by implication at any rate, the State would have to 
^o back and change its laws with reference to taxation of other similarly situated 
institutions. 

Mr. WiNGO. We had several bills introduced in the last nine years, since I have 
been a member of the committee, to exfen^ipt shareholders. You .have in your revenue 
bill a provision that the bank pays for the shareholder: you have the privilege to 
credit as part of its expenses on the income-tax returns the tax that its stockholder 
pays on his personal property. You propose to go further, do you? 

Mr. Knapp. I fear we do not understand each other in this matter. T think if we 
were to sit down and look this over we would come to the same conclusion. 

Mr. WiNGO. I know what the desire is. I am not talking about that. It may be 
wise. We have refused several times to do that. I am perfectly willing, but I do 
not propose to interfere with the State of New York. If the Legislature hi the State 
of New York and the State and national bankers permit that legislature to tax you 
people unconscionably, that is a thing for you to settle with your own legislative body, 
not the business of Congress, because if we start out to protect you against unjust 
burdens, then by the same token we have a right to say that the States shall impose 
upon you a greater burden than the States think they ought to have. 

Mr. Knapp. Do not understand I am arguinjs; for the State of New York or representing 
it. I was appointed chairman of the committee to draft this bill. We worked on it 
night and day, and we took into consideration the situation in every State, and I 
imdertake to say that I do not think there is a single State in the Union now that taxes 
national banks in two ways. ' - 

Mr. WiNGo. Take, for instance, the State of my friend here [Mr. Black]. A banker 
may own $25,000 of bank stock and he will not pay a cent on that property, although 
he may have $25,000 of railroad stock and he has to pay on that, but not on the other. 
We have lawyers in the House who believe really that is the law. They get away 
with it in my State and county until we happened to have a country judge who was 
pretty wise, and he made them pay. 

Mr. Knapp. Mistakes will occur in very well reflated families. 

Mr. WiNGO. The proposition is to put on equality the State and national banks? 

Mr. Knapp. Absolutely. 

Mr. Wingo. Then can it not be done simply by striking out of 5219 the words in 
question and insert ''the stocks of State banlra," so that it will read, "and the taxation 
snail not be at a greater rate than is assessed upon the stock of State banks "? What 
Is your objection to that? 

Mr. Knapp. So far as we are concerned, that would meet our situation, but it does 
not meet the situation in those jurisdictions that tax the capital or income of the 
bank, and it does not permit any progression in matters of taxation. 

Mr. Wingo. There is another question about this last clause, which I understood 
you were going to discuss? 

Mr. Knapp. Yes. 

Mr. Wingo. That clause, so far as rights are vested, if the banks owned this money, 
if they are entitled to it, can we now divest a vested right by an act of Congress? 
That IS a very serious question in my mind . Here is a bank: that has a rieht to recover 
$50,000 from the city of New York; it is its property. If the city of New York has 
got it wrongfully, it is liable to refund it rignt now. It has vested rights. Can we 
divest vested rights, and is not that one of me things we are limited in by the Con- 
stitution? 

Mr. Knapp. So far as limited by section 5219. The only question is as to whether 
the tax is at a greater rate than imposed on other moneyed capital in the hands of 
individuals. It depends upon what the definition is of "other moneyed capital" in 
the hands of individuals. So, we say it is not a jurisdictional question, but it may 
be argued that we may have exceeded the amount of tax l^at we could have imposed 
on these national banks. 

Mr. Wingo. The question I am asking you, in the cases that have been collected, is 
not that the money of the banks and have they not got a vested right in it to-day 
and can you take it away? 

Mr^ Knapp. The bantosi in 1920 have charged it to the stockholders. 

Mr. Wingo. If it goes back into the bank as surplus it becomes the property of the 
stockholders again, does it not? There is one other question I want to ast ,A 

Mr. Lord (interposing). Mr. Hitchcock, of Massachusetts, will elucidate that clause ^ 

in his statement, and he would probably be in better shape to do it, and if the judge 
will permit, suppose we allow Mr. Hitchcock 
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Mr. Stevenson (interposing). We have a way here of getting all the information 
we can from every man that comes. Mr. Knapp is a very intelligent witness, and I 
would like to finiwh with him. 

Mr. Hitchcock. The Supreme Court decision of the United States answers that 
question. 

Mr. Stevenson. I believe they call you *' judge"? 

Mr. Knapp. I was once a country judge. I am just a plain ordinary tax commis- 
sioner seekii^ to do what is ri^ht. 

Mr. Stevenson. The decision of which you complain says "other moneyed 
capital-^' includes "not only moneys invested in private banking, properly so-called, 
.but investments of individuals in securities that represent money at interest and other 
evidences of indebtedness such as normally enter into the business of banking." 
Under that definition, take a man like the late Russell Sage, who did a private banking 
business with a strong box, when everybody else was scared. Is it a proposition like 
that, that a man of that kind is going to be given a lower rate? 

Mr. Knapp. Not at all. 

Mr. Stevenson. That is exactly what the proposition is, as I understand it; in the 
State of New York and the city oi New York, a man like that gets a much lower rate 
on his big investment than the bank does. 

Mr. Sajxe. He is exempted. 

Mr; Knapp. But not exempted from his income tax. 

Mr. Stevenson. He is exempted from taxation on those investments which would 
not be the case with the national bank. Do you not think it would be a good deal 
fairer for the State to go ahead and elevate those fellows and put them up on the level 
of the national banks? 

Mr. Knapp. We have it ready to do that very thing, to tax upon business income. 

Mr. Stevenson. Then we do not need to be in too big a hurry about making this 
change, then? 

Mr. Knapp. Do you think that every locality in the State of New York should lose 
a million dollars in the aggregate, year after year, and that the trust companies should 
pay their tax, and that the national banks should escape, which means, if this amend- 
ment is not adopted, just that thing, that the localities are going to say, "Here is a 
national bank in my own little town — ^a trust company and a national bank; the trust 
company pays its tax of 1 per cent to the State of New York; the national bank is a tax 
4e4ger.^^ That is the situation. 

Mr. Stevenson. Is not that a misfortune of vicious legislation on the part of the State 
of New York and not upon the part of Congress? 

Mr. Knapp. Not at all. They can not tax the national bank except by permission 
of the Congress as it is a Federal institution; and if you deny that we have an institu- 
tion doing business right alongside of another that is paying no tax. 

Mr. WiNGO. Do you not say that if the city of Richmond sought to recover this tax 
from a State bank that it could not defeat the recovery? 

Mr. Knapp. That if the city of Richmond 

Mr. WiNGO. Take this very Richmond caae. This was a national bank, as I under- 
stand it? 

Mr. Knapp. Yes. 
, Mr. Win GO. It said, "You can not do that, because there is other capital property 
in the State that is assessed at a lower rate." But the State bank is still liable unless 
resisted. Do you mean to say that the lawyers tell you that your State bank under 
other provisions of the Constitution, not only of the State of Virginia but of the United 
States, could not resist the collection? 

Mr. Knapp. I do not think they could resist the collection. Of course, it was an act 
of the Legislature of the State of Virginia that brought that about they might resist it. 
because that was a discrimination. 

Mr. WiNGO. You would have two classes paying different taxes? 

Mr. Knapp. Absolutely. 

Mr. Wingo. They would not be uniform; they would be discriminatory, would they 
not? 

Mr. Knapp. Absolutely. They could not set it up, because we are helpless to 
prevent it. If the le^lature did that thing deliberately, then, of course, it could be 
obnoxious to the fourteenth amendment of the Federal Constitution. But if the 
Congress refused to give the permission to tax the national bank or Federal agency in 
the locality, the State certainly can not be deprived of the privilege of taxing other 
corporations that it licenses. 

Mr. WiNGo. Here is what you mean, that the State bank should not complain be- 
cause of mere graciousness upon the part of the Federal Government that the State is 
pennitted to tax national banks in Virginia at all? 

Mr. Knapp. That is precisely it. 
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Mr. WiNGo. I wanted you to develop that idea. You are not used to my methods. 
I frequently suggest a theory that I do not accept jUst to develop the views of the 
witness. [LaughterJ 

The Chairman. The committee will now hear Mr. Ross. 

STATEMENT OF MB. O. W. C. BOSS, KOBTH DAKOTA BANKEBS' 

ASSOCIATION, MINNEAPOLIS, MINN. 

Mr. Ross. I am an officer in a number of national banks in North Datota, and of a 
number in Montana, of one in Minnesota, and one in Wisconsin. But I am here to 
represent and at the request of the North Dakota BaiLkers' Association. 

Mr. WiNQo. National or State banks? 

Mr. Ross. The North Dakota Bankers' Association, which includes national and 
State banks. 

Mr. WiNQo. You are an officer in both kinds of banks? 

Mr. Ross. Both kinds in North Dakota and in Montana; in just one national bank 
in Minnesota and one in Wisconsin. 

The North Dakota Bankers' Association is specifically and especially interested in 
this so-called retroactive and validating clause of this Dili. I should like to read it 
word for word ; it is very short — on the second page, commencing with line 17 [reading] : 

'^ Any tax u|)on shares of national banks heretofore paid, levied, or assessed, whicn 
is in accord with the provisions hereof, is hereby legalized, ratified, and confirmed 
as of the date when impdsed." 

Just a brief history of the situation in which the national banks of North Dakota 
find themselves and the bearing which this section of this act will have upon them. 

In the year 1917 North Dakota passed the type of money and credit tax which Mr. 
Lord referred to here this morning, and that practically had no sooner been done than 
the North Dakota Bankers' Association was advised by its counsel, in 1919, not me, 
but another man, adistingmshed lawyer, now dead, and an ex-judge in North Dakota's 
court of last resort— that the taxes being levied by the State of North Dakota on 
national banks were illegal and in conflict with section 5219; and on hi& advice a test 
case was framed up contesting the taxes for the year 1919 levied on the First National 
Bank of Fargo. The case was brought in the United States District Court for North 
DaJcota, and was there decided in favor of the bank in the year 1920. 

Appeal was taken to the United States Circuit Court of Appeals at St. Louis, whicYv. 
affirmed the decision in favor of the bank, handing down its decision at almost the 
same time that the United States Supreme Court's decision came down in the Rich- 
mond case. 

Mr. Lord. Right afterwards, and it refers to that decision. 

Mr. Ross. I know it was just about the same time, either a little before or a little 
after. It was an affirmance of the decision of the United States District Court of Fargo 
rendered the year before. That case from North Dakota, so far as I know, was brought 
and tried without any knowledge that any similar case was pending in Virginia at all, 
although I can not be positive about that. But the two cases raised identically the 
same questions, I believe, involving the construction of section 5219. 

Our situation is simply this: We nave not paid the taxes for 1919, 1920, nor 1921. 
First, in reliance on the advice of counsel and later in reliance on the adjudication of 
the United States District Court of Fargo, affirmance of the United States Circuit Court 
of Appeals at St. Louis, and the parallel case in the United States Supreme Court from 
Richmond, Va. We went into court to determine our rights; took the pains and the 
expense to do that — the determination of our rights under the law of the State as it 
then stood and now stands — acted in reliance on those rights, properly and rightf uUy 
as they have been determined by the court, as they then stood and now stand, and we 
say that for any Congress or legislature to undertake to make us now liable for those 
taxes for past years, which we did not owe and which we do not owe, is an outrage on 
any principles of free constitutional government. 

Mr. Stephenson. Do you think we could pass an act in so far as your particular 
bank is concerned, that would destroy the force of the doctrine of res ajudicata? 

Mr. Ross. Perhaps not. The Supreme Court is the last line of defense, of course. 

What I am seeking to argue here is, whether technically and legally constitutional 
or not, such legislation would be outrageous, imfair, and unwise. 

Mr. Black. On that point, if legislation of this kind is not passed, will the banks of 
North Dakota pay any taxes at all for those three years? J 

Mr. Ross. For those three years they will not. [Laughter.] I 

Mr. Strong. Do you think that is fair? 
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Mr. Ross. Right along that line, Mr. Chairman, and gentlemen, no validating 
clause now or any failure to pass this validating act can impose any additional burden 
for the past years on any other taxpayer of the State. The tax which other taxpayers 
pay for past years were determined in those past years, have been paid, and are past 
transactions. 

In so far as North Dakota or its localities is inconvenienced from the failure of 
revenue from those past years, it has got to be made up out of future taxes; and. if this 
legislation is passed, with the prospective features only, and subjecting national banks 
from now on to what may be determined as a fair burden of taxation, they will pay 
their fair share of all future taxes, including the extra burdens from the failure of 
preceding years' taxes; and we submit, in view of the legal decision and the legal 
position, that that is all that can fairly be required. 

Mr. WiNGO. On the question of fairness, 1 do not believe you would escape. I 
have an idea that your State has the same kind of law that any other State has; it is 
predicated on this, that every taxpayer owes certain tax. If he is assessed and taxed 
wrongfully and he defeats that he is still subject to a back-tax suit to pay what should 
have been paid. 

Mr. Ross. That may be so, too. 

Mr. WiNQO. I have an idea that your State has made a provision — I think the 
courts have held that a legislature may provide for the recovery, and assessment even 
and then recovery of taxes that have not either been assessed or collected but were 
actually due on any particular species of property. 

Mr. Ross. That may be true, too. We may be liable and may have to pay ulti- 
mately the tax for those three years on the moneys credit basis; that may be so— I am 
not discussing that. 

Mr. WiNGO. I am inclined to think, at first blush, that you are correct, on the ground 
that we could not ratify that, and I was trying to help you . Some one said that would 
be outrageous if you should escape. I think it would be outrageous if you should 
escape all taxes because you were wrongfully assessed. But that still goes to a ques- 
tion of policy for the State to settle. Have you any decisions of the court that cover 
a question of this kind — that is, was the tax void or voidable? 

Mr. Ross. I have not anything on that. 

Mr. WiNGO. It was void or voidable? 

Mr. Ross. As levied it was void. 

Mr. WiNGO. I used to practice law, and I thought it might turn on the question of 
whether void or voidable. 

Mr. Ross. Mr. Wingo, the position I have intended to take here, as I say, is that 
roadless of the technical or the legal constitutionality of such a piece of legislation, 
it 18 not right and it is not fair, because it is not simply a question of a bank which has 
paid or declined to pay some tax. We have exercised the right which every citizen 
in a country governed by law is supposed to have, to go into court and get his rights 
determined and be able to rely upon his rights as thus determined. 

Mr. Wingo. There is a difference between moral rights and le^al rights. I do not 
think the question of morals is involved here. But I do think if you put it on the 
question of morals that a national bank has no moral right to invoke a technical de- 
cision to escape taxation that the State bank across the street pays. The real purpose 
of the law has been to treat everybody fair, and on the basis of morals a national bank 
ought to bear its same just proportion of taxes that a State bank does. 

Mr. Ross. I agree to that, Mr. Wingo, if the burden is reasonable at any rate and 
not excessive, that that is perfectly true. 

Mr. Wingo. The presumption is that the State burden if applied equally is fair? 

Mr. Ross. We presume that is correct. 

Mr. Wingo. If it is equal and uniform to the same class of corporations and citizens, 
the presumption is that it is fair. All taxes are burdensome, and they fall more burden- 
some upon some than upon others, but legislative bodies can not undertake to attain 
the abstract ideal; all they can do is to approximate, and the nearest they have found 
they can approximate fairness is to make a tax nondiscriminatory and uniform. 

Mr. Ross. Yes. I have no quarrel with that. But I submit it is not merely a 
matter of le»al technicality, but a fundamental principle of public morality and of 
public that m a government of laws citizens are invited to determine their rights in 
court, and that the rights so vested and determined may be relied upon and not upset, 
ex post facto, by legislation. 

Mr. Stevenson. Mr. Ross, I agree with you there and the difficulty about the three 
years you have escaped, you will find very well considered in the case of North Caro- 
lina against Railroaa, in which they held that where assessment is improperly made or 
has been omitted that the legislature can provide for a proper assessment, and that 
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can be made for as many years past as the statute of limitations does not bar, and the 
legislature can remove that, and then they can assess property and collect. So that 
you are not going to escape. 

Mr. Ross. I am not urging that we shall escape all tax for those past years. 

Mr. Stevenson. I do not think you ought to, if you could. 

Mr. Ross. I am not urging that we shall escape tax for those past three years on the 
3-mill basis, but the excessive, illegal- levy we nave escaped. 

It Kas been suggested to me that any such retroactive legislation as this could not 
aSect the rights actually adjudicated by the cases. 

There is no such saving clause in the act, but that may be true. It does not meet 
our situation for two reasons: The case in name was the First National Bank of Fargo, 
but it was an association case in whose maintenance all the national banks of the State 
participated. But it was in name the First National Bank of Fargo, and technically 
and literally the doctrine of res adjudicata would apply only to the First National 
Bank of Far^. 

So that this retroactive l^^lation, if validated and passed on the suggestion made 
would relieve the First National Bank of Fargo, but not any of the other national 
banks. 

Mr. Stevenson. Was the prosecution of this case on behalf of itself and all others? 

Mr. Ross. No; it was acquiesced in as a test case, but it was solely on its own ac- 
count. But all the other national banks in the State have relied on that case and on 
the rule of law laid down in that case, not only for the year 1919 but. as I say, for the 
years 1920 and 1921. Instead of remedying its own tax laws to mate them conform 
to ^e Federal statute, the State of North Dakota has simply gone ahead levying 
illegal taxes year after year. 

Mr. WiNGO. Under your law did not that bank have to tender what it contended 
was thought a proper tax? 

Mr. Ross. I will not say; it may have. 

Mr. WiNGO. You could not have brought the suit in my State without tendering 
the amoimt of the tax that you conceded to be legal; in other words, if you contended 
you ought to pay only the intangible property tax — take the Richmona case. But in 
my State, if 1 were an attorney, if that occurred I would have gone into court and 
tendered the tax I thought iustly due', if assessed on the basis of intangible property, 
and I could not have stayed in court unless I had done it. 

Mr. Stevenson. That is a rule of the United States equity court. 

Mr. WiNGO. That is the theory of he who asks for equity must do equity. You can 
not say, "I am ^oing to dodge my taxes because of a little slip iip in assessment.'' 

Mr. Ross. I did not conduct that Htigation, so I can not say. There is no objection 
on the part of national banks of North Dakota to paying those taxes upon a l^al basis, 
in conformity with section 5219, as construed and as it now stands. But having reliea 
on that law, having indeed taken the pains to get it determined 

Mr. Strong (interposing). Have taken advantage. [Laughter.] 

Mr. Ross. Not only have taken the pains to get it determined, but having been' 
the ones or part of the ones who determined that rule of law and got it laid down, we 
submit we are morally as well as legally entitled to rely upon it. 

Mr. Strong. Having taken advantage^ you want to be allowed to get away with it. 
[Laughter.] 

Mr. Ross. We wish to pay such taxes as are legally owing. We shall not object 
to legislation increasing our burden of taxation if it is thought our burdens should 
be increased. But we do seriously object to having our taxes increased ex post facto 
upon the basis of past years and past transactions which we did not owe at all. Those 
past taxes were levied upon the basis of past book values. This is not particularly 
material, but national banks in the past two years in our section have had a hard 
row of stumps, as well as farming and other industries; our book values generally are 
less, and we have charged off of bad debts; those book values on which those taxes 
were levied and assessed are all years in the past; the moneys which would have been 
paid in those years in the past are all gone, rightfully gone, as the law stands. 

I submit that legislation ex post facto to make us liable for those extra taxes in 
those years on the basis of past facts, which no longer exist, is not fit legislation for 
any Congress to utter. 

Mr. WiNGO. Are you familiar with the Philippine tax case? 

Mr. Ross. No, sir. 

Mr. WiNGO. I have before me a citation that where [reading] "the collector of 
internal revenue for the Philippine Islands collected the taxes on sales for import 
made between October 1, 1916, and September 30, 1917, acting under ostensible 
authority of the act of the Philippine Legislature approved February 24, 1916, effec- 
tive July 1, 1916" — and after that the next Congress prohibited the collection of 
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export duties — [reading] ''the supreme court of the islands gave judgment for the 
taxpayers in June, 1920. 

''The act of Congress approved June 5, 1920, validated the tax levied under the 
act of the Philippine Legislature above described. 

"Under this state of facts the court reversed the judgment of the islands court and 
ordered judgment entered for the collector, following the doctrine announced in the 
United States v. Heinzen & Co. (206 U. S., 370, 386), that doctrine being that an act 
done by an agent, subsequently ratified by the principal, thereby becomes the act 
of the principal, and if within the authority of the principal at the time of the act 
of the agent, is effective as of that date.'' 

It was in the power of Congress prior to the Kichmond case and prior to your case 
to authorize the legislature of that State and the tax-assessing powers of your State 
to assess and collect the tax that you defeated. Now, as Congress has the power to 
do that, has it got the power to ratify and subsequently, relating back to the collect 
tion itself, to ratify] the collection? 

Mr. Saxe . That is the point exactly. The case was determined on the pure question 
of principal and agent. In the Heinzen case, Hie court upheld the validating statute 
upon the theory that the illegal acts of the customs authorities were acts of agents of 
the Federal Government and upon the legal proposition '^ that where an agent, without 
precedence authority, has exercised in the name of a principal a power which the 
principal had the capacity to bestow, the principal may ratiiy and affirm the unau- 
thorized act, and thus retroactively give it validity. * * *." In that case it was 
pointed out that the simple question was whetlier Congress possessed power to ratify 
which it assumed to exercise. There is no parallel between the power to l^alize and 
ratify the acts of Federal officers in levying a Federal tax which Congress has the power 
to impose originally and a city tax, levied by city officers under a State law which Con- 
gress had no power to impose originally. 

Mr. Ross. My answer to that, Mr. Wingo, is simply, as I said before, that I am not 
discussing the technical question of the constitutionality of this retroactive legislation. 
If it is passed, we will investigate that and take such steps as seem well advised. But 
what I am urging now is it moral and sound policy of any constitutional government? 

Mr. Wingo. My question relates to the question of principal and agent. If you 
have any rights I think they are technical; I do not think they are moral at all. 

Mr. Ross. There are one or two other things I would like to say. This section, as 
^*awn, undertakes to legalize, ratify, and confirm these taxes as of the dates imposed. 
Now, what does that mean? I am not sure, but here is one aspect of it that appeals to 
the banks of North Dakota. "V^en we went into Hie original litigation in 1919, we, of 
course, took the risk of losing the litigation. If we had lost it, we should have owed 
those taxes with penalties and interest, and the State authorities did not let us over- 
look that fact. If now this retroactive legislation can and does undertake to legalize 
those taxes as of the dates when imposed, the State will undertake to collect the pen- 
alties and interest from us for not having paid in 1919 and 1920 taxes which we had a 
right not to pay, which we did not owe and do not owe, and were in no default about. 
I submit that that is an outrage on any principles of constitutional government, purely 
r^rdless of any technical l^al constitutional sense. 

This section undertakes to validate taxes levied upon national banks heretofore 
paid, levied, or assessed. 

I submit that no such retroactive legislation is needed in respect to these banks, 
which have paid their taxes without protest. That has been brought out here already. 

The general rule, I think, is that where taxes have been paid without protest volu- 
tarily that ends the matter, and these gentlemen representing the various State 
authorities do not need this retroactive legislation to keep the money that has been 

Said voluntarily and without protest. But where the taxes have not been paid and 
ave not been paid because tne taxpayers knew they are not due, and it has been 
determined they were not due, we submit that we ought not to have to pay them now. 
I have been asked to say, by other gentlemen of the bankers committee one or two 
things bearing upon the prospective features of this bill. As I understand it the 
American Bankers' Association has that in charge and are not prepared to take it 
up in full now. But two things ought to be said — one perhaps has already been pretty 
well said this afternoon. 

It seems to me that this bill very clearly authorizes a State to levy a tax upon the 
income of a national bank as such, a tax lifie the corporation income tax of the Federal 
(government, and then to levy another tax on the dividends derived by the stock- 
holders in national banks as part of their individual incomes. That is a double tax- 
ation, a species of double taxation which the Federal Government adopted in its first 
income tax act, and then abandoned as unsound, unreasonable, and improper, and it 
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seems to us a very grave question whether this committee ought to incorporate such a 
provision in an act of this character. 

Mr. Dunbar. On the first page, line 11, it says ' * And may also provide for the taxation 
of either the income of such association, or the shares of such association." That does 
not give parmission under this law, if it becomes a law, to make double taxation, as 
I understood you to say. 

Mr. Stevenson. If you will turn to line 10, page 2, you will see that it does. 

Mr. Ross. The income referred to in line 11, I think it is — Mr. Dunbar, on the 
first page is the bank's corporate income — under this act a State must take its choice 
between the form of general property taxation or taxation upon its income. It can 
not do both; it must do one or the other. But then at line 10, on the second page, 
*'and may also." 

That is, whichever of the two preceding it does, *'It may also, if the State provides 
for the taxation of individual incomes, include as a part of taxable income the income 
from the shares of nationjil banking associations." 

Plainly 

Mr. Knapp (interposing). The Federal Grovernment includes that in surtaxes of 
individuals. 

Mr. Ross. Because the corporation tax does not carry it. The first income tax 
law of the Federal Government took this position, that if holding company owns 
stock in other corporations, the subsidiary corporations were to be taxed on their 
income, and then the holding company was to be taxed on its dividends from the 
subsidiary corporations as part of its income^ and that was abandoned in the later 
income tax acts as unjust, unreasonable and improper. 

Mr. Dunbar. On line 12 that provides for taxable income. He would pay a tax on 
his income. 

Mr. Ross. Upon the whole individual income of the shareholder. 

Mr. Dunbar. But he would not be subject to State, county, and city taxes for 
double taxation? 

Mr. Ross. This does not refer to the Federal income tax, but to the possible State 
income tax. 

Mr. Dunbar. Then it would only apply to his income tax, and nothing else? 

Mr. Ross. I suppose that is so; I do not get the point of the inquiry. [Laughter.] 

Mr. Dunbar. Suppose I have a thousand dollars' worth of stock m a national bank, 
and it is assessed for State, county, and citjr tax. They pay that. Under any pro- 
vision of this bill the State, county, and city could not come and assess me for a 
thousand dollars and compel me to pay tax on a thousand dollars — State, coimty, and 
city tax? 

Mr. Ross. Oh, no. 

Mr. Dunbar. Then, what do you think is wrong? 

Mr. Ross. Under this law the State can tax the income of the national bank. 

Mr. Dunbar. Do you not think that is right? 

Mr. Ross. That is all right; it includes all the income that can possibly go to the 
shareholders by any possibility. They may do that by a State income tax; and 
then on top of that, and in addition to that, they may tax you as a shareholder in that 
bank, on your entire individual income, including therein the dividends you get 
from your national bank which has already paid to your State a tax on its income as 
a whole. 

Mr. Dunbar. Are you sure that is not right? 

Mr. Ross. It does not seem to me right; it is, as I say, the identical rule of double 
taxation which the Federal Government incorporated in its first income tax act, and 
which has been abandoned as unsuitable and improper. 

One other suggestion on the prospective features of this bill, in the form of inquiry 
rather than argument. The whole theory of this bill and the whole argument adduced 
in its favor by taxing authorities is to the effect that national banks should be content 
if subject to the same tax as State incorporated trust companies and organizations of 
similar character. 

It seems to me it is worth this committee's serious consideration whether that is so. 
The original statute which it is sought here to amend was not designed simply to 
secure equality between State and National banks. It was designed aflirmatively 
to protect the national banks against unreasonable and excessive taxation regardless 
of what the legislature might be willing to do to State banks, because of the fact that 
national banks were national instrumentalities, fulfilling national functions of national 
importance. 

Mr. Saxe. The original act of 1864 did provide for the equal taxation of the State 
banks, and that was subsequently taken out in 1868. 
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Mr. Ross. For the purpose of giving national banks protection as national agencies- 

I submit to you gentlemen that national banks are still entitled to be regarded not 
siiAplv as local banks serving the local communities aa the State banks do, and which 
must \)e content if they are put on a parity with State banks, but are entitled to be 
r^arded still as national agencies. The national banks are the foundation of the 
Federal reserve system. The Federal reserve system is a national institution of 
national importance. It is the system which financed the United States Government 
in the late war and the only system which could have financed the late war without 
resort to a greenback basis; and it is a question which this committee should give very 
serious consideration to, whether it is sound and safe national policy to let the bars 
down to any taxation of national banks which any State legislature may be willing 
to impose upon State banks. 

Mr. Stevenson. I want to direct you attention right there to the fact that national 
banks own the stock in the Federal Reserve Banks, and those stocks have, after 
paying a 6 per cent dividend, all to go into the United States Government. 

Mr. Strong. If they do not use it to build buildings or pay to their officials. 

Mr. WiNGO. You think you have to protect national banlcs against the imprudent 
and vicious act of some legislature. You are from North Dakota, and possibly live 
in an atmosphere that is conducive to such thought. I think that every State in 
this Union can be depended on to deal fairly with State and National banks. 

Mr. Ross. I think that is, perhaps, Mr. Wingo, is perhaps prejudiced. 

Mr. Wingo. You could not elect a man to office if that law was either vicious or the 
law was unsafe; he could not carry a half dozen counties. 

The Chairman. Mr. Ross is from North Dakota. 

Mr. Strong. We could get together and beat the taxes. 

Mr. Ross. Mr. Wingo, they would have said the same thing in North Dakota 10 
years ago. But the situation in North Dakota for the past four or six years — ^it is now 
to some extent in Wisconsin — may be in any other State to-morrow. It is not a wholly 
imaginary danger. 

Mr. Wingo. Do you think it is wise or good judgment for the Federal .Government 
to undertake to protect people in their own localities against their own foolish legis- 
lation? 

Mr. Ross. Not if you look upon national banks purely as institutions of importance 
to their local communities I do not. But if you regard them as national agencies; if 
y©u r^ard the Federal reserve system as an institution of supreme importance to 
national policy and national safety, I think you would do well to pay some attention 
to the protection of national banks. 

Mr. Wingo. Do you think that in order to put an unfair and unjust burden upon 
the Federal agency they would unjustly tax their own State agencies? 

Mr. Ross. The State of North Dakota for the past years would have been willing 
to tax all banks out of existence, and only in the last session of the Legislature of 
Wisconsin they had a bill introduced to limit all banks to dividends of 6 per cent. 

Mr. Wingo. They did not pass it? 

Mr. Ross. It prdoably failed in passage because they realized they could not so 
regulate a national bank. 

Mr. Wingo. It did not destroy the national banks? 

Mr. Ross. It shows the temper existing in legislatures and which may exist in 
some other State to-morrow. 

Mr. Wingo. You must not take bills introduced. I can take bills introduced in 
this Congress and by them can prove that we are incapable of self-government. But 
the point I am trying to get to you, seriously, is this: That we have reached a pretty 
pass when you assume that it is possible for legislatures of a State to tax their own 
State banks out of existence in order to vent their spleen against a Federal agency. 
It is possible there may be friction. But it would be impossible to discriminate in 
favor of any State agencies. Whenever you say that you shall not tax them more 
than you tax any local institutions, have you not there a guaranty against the only 
thing you fear— discrimination? 

Mr. Ross. Not a very effective one nowadays. It is pretty extreme to suppose, for 
instance, that the banks will be actually taxed out of existence. But it is by no 
means an imaginary possibility that they may be taxed to a point which, applied to 
national banks, would very seriously impair their effectiveness as members of the 
Federal reserve system. 

Mr. Wingo. They can not apply something to national banks they do not apply to 
their State banks. No one has proposed that this would authorize them to put on 
a discriminatory tax. I wish you would name me a single State in the Union where 
you ^ink there is any danger of the State l^islature putting a burdensome tax upon 
any State banlra in order to vent spleen or prejudice against national banks. 
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Mr. Ross. It is not prejudice against national banks; it is prejudice against banks, 
the banking business. 

Mr. WiNGO. Name a State where you think they are absolutely destroying baiiks? 

Mr. Ross. I will not say 

Mr. WiNoo (interposing). Name a State where you think there is danger of destroy- 
ing banks so as to drive them out of business? 

Mr. Ross. North Dakota, Wisconsin — ^for the past five or six years the State of 
North Dakota has owned a bank itself — ^not an ordinary State bank, simply incorpo- 
rated, but it has owned a State bank itself, which no taxation of the State or Federal 
Government has reached. 

Mr. WiNOo. What has become of it? 

Mr. Ross. It is there yet. 

Mr. WiNGo. What is its condition? 

Mr. Ross. It is probably insolvent. 

Mr. WiNGO. You do not have any fears but that your people will come to their 
senses? 

Mr. Ross. We hope so. But meanwhile they are doing a lot of damage. 

Mr. Stevenson. Did you say that that bank you referred to is not taxable? 

Mr. Ross. Not at all. 

Mr. Stevenson. Then how can they tax a national bank if they do not tax their 
own bank? 

Mr. Ross. That is practically to all intents and purposes a department of the State 
government. 

Here is what North Dakota did do with reference to that State bank: The State of 
North Dakota exempted from taxation ail the deposits in l^e Bank of North Dakota, 
leaving deposits in privately owned banks subject to money and credits tax. That 
has been repealed, but that was the law of North Dakota, and maybe again in other 
States than North Dakota. 

I submit, with kind of facts — ^for those are facts — I am not saying as a matter of 
settled argument just what sort of legislation ought or ought not to be appUed, but it is 
worth this committee's serious consideration whether the national banks are not 
entitled to be regarded still as national agencies and not merely as local institutions. 

Mr. WiNGo. Do you accept this bill except the last provision? 

Mr. Ross. I am not able to say. It is only that last provision which would vitally 
affect the interests of the banks of North Daxota. 

Mr. WiNGo. Do you oppose all the other provisions or just oppose that one? 

iir. Ross. I do not oppose all the other provisions. 

Mr. Win GO. Do you approve any of the other provisions? 

Mr. Ross. The American Bankers' Association, as I understand it, Mr. Wingo. 
intends to formulate amendments to this bill or suggest a substitute bill, and until 
that is done I am not in position to take any stand on this bill as a matter of prospective 
le^slation. 

Mr. Wingo. You prefer to reserve your judgment? 

Mr. Ross. Yes, sir. 

The Chairman. The committee will now hear Mr. Hitchcock. 

STATEMENT OF MB. W. H. HITCHCOCK, BEPKESENTING TAX COM- 
MISSIONERS OF MASSACHUSETTS, BOSTON, MASS. 

Mr. Hitchcock. Mr. Chairman and gentlemen, a part of what I want to say has been 
in part anticipated by the Supreme Court decision referred to and quoted by one of 
the members of the committee. I think perhaps I can qualify that a little bit, and 
it will be helpful both to show the power to enact this validating clause and to show 
the fact that this indicates a policy that Congress has followed in some instances in 
the past. The story was this, as I understand it, in the Heinzen case. 

Mr. Wingo. That also covers the point of principal and agent. 

Mr. Hitchcock. In that case the question before the court was as to the vahdity 
of certain import duties into the Philippine Islands. Those duties had been orig- 
inally imposed after the ratification of the treaty of peace by Executive order, and 
without legislation, and in a previous decision the circuit court of the United States 
had held that such import duties could not be imposed by Executive order after the 
ratification of the treaty of peace. 

Mr. Wingo. That citation I read said they were imposed by the territorial authority. 

Mr. Saxe. That is another case. 

Mr. Hitchcock. Then Congress passed a law in a somewhat similar clause to the 
validating clause in this bill, validating and legalizing those import duties which had 
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been collected in the Philippines in pursuance of this Executive order. This Execu- 
tive order having been made by the President, as the court had held, entirely with- 
out authority. It was therefore a tax imposed entirely without any jurisdiction on 
the part of the taxing authority. 

Tne validity of those taxes, after the validating clause had been eancted by Con- 
gress, was contested before the Supreme Ooiurt of the United States, and the case 
argued by distinguished counsel, and they made the same contention that was sug- 
gested by the gentleman from South Carolina, that it was taking property without 
due process of law. They made various other suggestions as to the impossibility of 
ratification in that sort of a case, but the Supreme Court held that what Congress could 
originally do, namely, authorize the imposition of such duties, it could even after 
they had been collected by taxing officials, who have no jurisdiction whatever; that 
they could validate those and sustain the validating clause and the taxes after valida- 
tion in that case. 

Mr. Stevenson. What case was that? 

Mr. Hitchcock. That was the case of the United States against Heinzen & Co. 

Mr. WiNOO. You say they have based that decision on Congress validating what 
originally it had authority to do. As I read that decision it said it went off upon the 
theory of principal and agent, that an agent of the Federal Government having, in 
the first place levied without authority, that the principal, the Government itself, 
might subsequently ratify the act of the agent. 

Mr. Hitchcock. That was the subsequent case. 

Mr. WiNGO. I am referring to the one I read. 

Mr. Hitchcock. The one I was referring to was not the Heinzen case, but a case 
that subsequently came along. 

What I am getting at is that case in 206 U. S. does not turn on any questions of 
principal and agent. It is a broad general statement and what the Congress had 
the power to do by authorizing the collection of these taxes before, when they had not 
been invalidly collected, they could ratify and confirm. 

Mr. WiNGO. The Rafferty case, previous, I want to read this to you — there is a 
fair distinction. It goes on now, after stating the facts which you heard me read 
and which you have stated [reading]: 

''Under this state of facts the court reversed the judgment of the islands court and 
^udered judgment entered for the collector, following the doctrine announced in the 
United States v. Heinzen & Co. (206 U. S., 370, 386), that doctrine being that an act 
done by an agent siibsequently ratified by the principal, thereby becomes the act 
of the principal, and if within the authority of the principal at the time of the act 
of the agent is effective as of that date. '' 

That is the Rafferty case. They do predicate that upon the doctrine of principal 
and agent. 

Mr. Hitchcock. I have not read the Rafferty case, but I read this morning, after 
having had it called to my attention last night, the Heinzen case, and it does not, as 
I read it, go on any narrow doctrine of principal and agent, but on a much broader 
doctrine, that anyUiing of that sort the Congress has authority to authorize, it could 
ratify afterwards. 

I concede, of course, the situation is somewhat different, and our friend from New 
York can doubtless argue that there is a distinction. But it is a distinction without a 
difference. 

We have these State statutes imposiog tax; if they come within the authority granted 
by the Congress, they are entirely valid and all right; if they do not come within 
that, they are wrong. 

Mr. WiNGO. Would it not be on the question of principal and agent? 

Mr. Hitchcock. It is not on the qiiestion of principal and agent; no, sir. 

Mr. WiNQO. This decision I read from says: ''Following the doctrine announced 
in United States v. Heinzen & Co." You say that is an erroneous statement? 

Mr. Hitchcock. I do not want to criticize my friend who digested that case, but 
in attempting to state the result of that case in one sentence he put it upon one ground, 
that is ail. 

Mr. WiNGO. Do vou contend that Congress, having the authority that it might have 
before 1920 — say the taxes for 1920 were protested and suit brought to recover — that 
Congress could, before that tax was leviea, have authorized its levy? 

Mr. Hitchcock. Yes. 

Mr. WiNGO. But not having done it. but afterwards where it sees tha,t it is a proper 
tax, then it ratifies what the State had already done, on the theory that the Congress 
had the authority to have done it two years ago, ana therefore can ratify it if it were 
done? 
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Mr. Hitchcock. I understand that that is what that case stands for. We say that 
that decision indicates not only that that is a valid thing for Congress to do, butshbws, 
having done it in the past, why should they do it now. provided there is a substantial 
reason for doing it. We have got to concede when you are doing a thing like this you 
are going to do some damage. It may be it will do some damage, some harm in isolated 
cases like my friend from Boston, who brought the suit, or like this North Pakota 
case. It may be that it will do harm in a few cases, but in the vast majoritv of cases 
all through the country, where banks have to pay taxes and are satisfied with the tax 
they have paid, it has not occurred to them to contest the matter at all and they do 
not want to contest it, but simply are afraid if they do not contest, just simply one 
stockholder could bring a stockholder's bill in the court of equity and cause the bank 
trouble, that the morals of the situation, being to consider the opportuni^- for pecula- 
tion in suits of this character. It has begun in Massachusetts and it will soon b^n 
throughout the United States, and you will have a raft of solicitation by attorneys 
looking for clients with good cases, solicitation of national banks throughout the 
country to get their cases to make a killing — and they do not need to get the banks; 
they can get one stockholder, or they can buy a share of stock of the bank itself on 
and behalf of one stockholder, bring a stockholder's bill against the bank to compel 
it to take proceedings to cause the bank trouble. 

We say that the whole situation is this — the general view of the provision: The 
most of the courts have held that the only requirement was that there should not 
be taxation which was discriminatory as against other banking capital. 

When you look at the whole situation, the proper thing to do is to stop right off 
short now and say everything that has been done up to date is O. K.; for the future 
enact more reaching legislation which will give the States broad powers and trust 
them not to discriminate as between national banks and other banking agencies. 

I think many of us would be glad to see this bill much broader, and we would agree 
with some remarks falling from the lips of members of this committee, and have it 
broader and have no question but what the States could, so long as they did not 
discriminate any form of taxation — as long as they did not discriminate between 
banking capital. 

We are drawing here what is really a constitutional provision, just exactly like 
writing into the Federal Constitution taxing power, and we ought to make it broad; 
we are writing legislation that may be in existence when we are all dead, as most 
legislation now in force was enacted before we were born. So we ought to make it 
broad and trust to the States not to discriminate. 

The bill has been drawn narrower than I personally would have been glad to have 
seen it drawn, simply because it seems to be necessary to make it satisfactory to sa 
many different interests. 

We in Massachusetts urge you to give us a bill — ^we do not like our taxing laws — 
to-day. We would like to see them in better shape; we would like to be able to put 
through a broad law, and we would like to have taken off of our books the incubus 
of threatened legislation to give back millions of dollars of taxes, and it is not merely 
for no protest, because the Supreme Court frequently holds that where the tax is 
paid under duress, under the threat of the power of the tax collector to distrain the 
tax, there does not have to be a protest so that you can recover back, and there is 
nothing but a statute of limitations to protect different counties and cities and towns 
in Massachusetts from extremely burdensome suits to recover taxes. 

The Chairman. Mr. Bryan, the committee will now be glad to hear you. 

STATEMENT OF MB. GEOIIGE BBYAN, BEPBESENTING VIBGINIA 

BANKEBS' ASSOCIATION, BICHMOND, VA. 

Mr. Bryan. Mr. Chairman, I am going to keep in mind the promise which I made 
of being as brief as I can consistently with the importance of this subject. I trust that 
I shall not be deemed guilty at least of intentional discourtesy when I ssiy that I 
do not share A^ith Judge Knapp's admiration which he expressed for this bill, as a 
piece of legislative draftsmanship . 

Altogether aside from its inherent substantive merits or demerits, I think that it is 
an inartistically drawn bill, and that if it has taken the Supreme Court 54 years to 
construe section 5219, that it will take at least 54 more years to construe 5219 as 
amended, the House bill 9579. 

We do not want to invite further construction or, as our friends would have it, mis^ 
construction. I want to sav distinctly that I concur entirely with gentlemen on both. 
sides of this question who nave spoken of the somewhat wandering course of the de-^ 
cisions of the Supreme Court upon 5219. I refer especially to my brother Hill from 
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Boston. No one, gentlemen — ^we might as well recognize the fact here among ns in 
an entirely friendly way — can reconcile all of those decisions. But without worry- 
ing you for a moment with a recital of them or with an attempt to reconcile them, I 
submit this proposition to you, that in the Richmond case, as it has been called here, 
for purposes of convenience, the court Yiafi gotten back to the early decision of Boyer 
and Boyer, in which it tells that words mean something, and that moneyed capital 
in the hands of individuals hafi a distinctive significance which the courts will not 
ignore. 

Later, unfortunately, they did get away from that proposition, and now, for reasons 
which we will not stop to inquire into, in the Merchants' Bank case they have got 
back to it. 

No one will waste their time of course, in going into a disciission of the probabilities 
of reversing the decision — I mean, the courts overruling it, because there has been 
mention made here to-day of new litigation in which it is hoped to get the court to 
differentiate the new litigation which is to be brought, before it on the ground of 
competitive capital. But we will not pause to discuss that. 

I wish to say this, briefly — I am addressing myself, I think, to a phase of the question 
which has not been certainly more than suggested and only the latter part of Mr; 
Ross's remarks. 

Mr. Wingo, this morning, in my judgment analyzed the question down to the bone 
and this afternoon he returned to it; and I wish to meet tne issue raised by him as 
frankly and as fully as I can, and that is this, gentlemen: 

Aside all question of phraseology which I shall not enter upon, this bill makes the 
sole standard of national bank taxation the rate that it put upon State banks and trust 
companies doing a banking business. Vrey good. I respectfully submit, despite 
what has been said or intimated here, that we can not be safe with that sole standard. 
Mr. Wingo asked Mr. Ross: *'Can you name a State where conditions would be such 
that that could not be controlled by that influential*, body of State and National 
bankers?' ' Gentlemen, I am not talking a fortiori, but to my regret, upon experience — 
that is to say that if you will enibody in any amendment which may be held we ought 
to make to 5219, the sole limitation that national banks— these creatures of your 
creation — shall be liable only to no greater rate of taxation than is iniposed upon State 
banks, etc., to stop there, I believe, sir, that it will be hailed with delight by many 
StstQ and locjil legislatures throughout this country, whicsh will say: "Now, boys, 
Congress has lifted the ban that stood in our way for so many years. The banks are 
ric^. We need the money and let us go to it." 

Gentlemen, I am not an alarmist; I am a practical lawyer who indulges in optimism 
rather than pessimism. But I have been for 15 years general counsel for the Virginia 
Bankers' Association, and I want to say, in entire fairness, in support of Mr. Wingo's 
suggestion — and it would not be ingenuous in me if I were not to contribute that to 
the information of the occasion — ^that after years of effort the bankers succeeded in 
getting a crushing rate of taxation, as they believed it, in comparison certainly with 
other rates, down to a lower rate — ^from $1.75 to $1.25. But so far as the municipal 
governments were concerned, it was only because the strong hand of the legislature 
was upon them that they were restrained in going far in excess of this figure, and I have 
looked into the stony faces, smiling politely, as I pleaded for only this equality and 
uniformity which has been mentioned; and the reply was, "Bryan, we need the 
money, and the bank can pay it." 

Gentlemen, just let me say one word further along this line. Why should we ignore 
the history of the past? What was the history of Osborne versus the bank in 9 
Wheedon? Simply that Ohio, jealous of the Bank of the United States, which Con- 
gress had established with two branches — one at Chillicothe and the other at Cin- 
cinnati — imposed a mild tax of $50,000 on each branch, that was all, and directed its 
tax assessors and collectors if it was not paid to seize the assets of the bank. The 
State officer, Mr. Osborne, physically went and took hold of the property in the business 
office in the bank and removed it. 

Then the lawyers got out an injunction. It is a great pleasure to me to notice that 
the lawyers, in passing, of those days made a little mistake, and one of them did not 
make tne injunction broad enough, and they got away with the money. 

But, to get to the part of the matter, away from the details, upon the injunction 
proceedings, the United States court held that they could not be tolerated. I am 
not going to read but a single paragraph from Beveridge's celebrated book on the 
biography of Justice Marshall: 

*^hi8 law is almost without parallel in severity, peremptoriness, and defiant con- 
tempt for national authority. If the bankers refused to pay the tax, the Ohio law 
enjomed the persons serving the State auditor's warrant to seize all money or property 
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beloiig;iiig to the bank, found on the premises or elsewhere. The agcmt of the auditor 
was directed to open the vaults, search the offices, and take everyuiing of value." 

lir. Lord. What is the date of that decision? 

Mr. Bryan. Just a hundred years ago. There is no danger now of anything of this 
sort; conditions and human nature have been made over, and everjrthing will be — ^to 
adopt the words of the last speaker — "trust the legislature." 

Mr. WiNoo. They burned witches along about tnat time, did they not? 

Mr. Bryan. No; we have improved, Mr. Wingo. 

Mr. WiNoo. I did not intend to be discourteous. 

Mr. Bryan. We held out from witch burning in the seventeenth century up to bank 
confiscation in nineteenth. [Laughter.] 

Now, says Chief Justice Marshall — and again I am not going to weary you, but I 
know you want to hear this: 

''In this fashion," says Beveridge, *' Marshall leads up to the serious national 
problem of the hour — ^the disposition of some States, revealed by threats and some- 
times carried into execution, to interfere with the officers of the National Government 
in the execution of the Nation's laws. According to the Ohio- Virginia-Kentucky 
idea, those officers 'can obtain no protection from the Judicial Department of the 
Government. The carrier of the mail, the collector of the revenue, the marshal of a 
district, the recruiting officer, may all be inhibited, under ruinous penalties, from the 
performance of their respective duties for' and not one of them 'can avail himself 
of the preventive justice of the Nation to protect him in the performance of his 
duties.' * * ♦ 

"In conclusion , Marshall holds that the Ohio law taxing the national bank's branches 
is unconstitutional and void; that the State is not a 'party on the record'; that 
Osbom, Harper, Ourrie, and Sullivan are 'incontestably liable for the full amount of 
the money taken out of the bank.' »' * * * 

Gentlemen, that was 101 years ago, according to the calendar, and it is said, for some 
reason or other — ^if not asserted, it is suggested — a great psychological change of some 
kind has come over human nature, and that the State will never be a^in jealous of 
national banks, and that we can safely enact into permanent form a bill which abso- 
lutely is predicated upon that condition. I respectfully deny it. 

The fact suggested b^ Mr. Saxe a few moments ago, practically in concurrence 
with what I have said, if it be a fact, as he said, that me act of 1864 said: *^Providedr, 
That the rate should be the same as on State banks " — and stopped there, why in 
the name of all the gods, at once did Congress come, in four years, and put an entire 
limitation upon it? 

1 respectfully challenge successful reply to that. 

Why, it was because as late as 1864 to 1868 they saw human nature had not been 
made over, and that there was a jealousy of the national banks. 

Mr. WiNGO. Now, we all recognize the very spirit in which you referred, but that 
is against moneyed people as a class, is it not? 

Mr. Bryan. No, sir; I could not consent to that. 

Mr. Wingo. I thought you said that the legislature would say, "Here, the banks 
are rich. They can stand it. We will take it. " 

Mr. Bryan. No. 

Mr. Wingo. The State legislature have restrained city coimcils, have they not? 

Mr. Bryan. Yes, sir. 

Mr. Wingo. And have we not gone to the other extremes since the days of 1821? 
In those days we were for extreme State rights; it was denied that the Federal Govern- 
ment had very much authority at all. Have we not gone to the other extreme so 
that the only thing that some would leave to the States in the way of any privileges 
is simply suftrance and exercise of restrained Federal authority. 

Mr. Bryan. My answer to your question is that if the local sentiment existing in 
Richmond is magnified and sufficiently reflected in the general assembly of Virginia 
the limit will be taken away altogether on both classes of banks, and there will be an 
end to the protection of this Federal instrumentality. 

Mr. Wingo. Do you think they will drive the State banks clear out of existence 
by local enactment? 

Mr. Bryan. I never like to deal in extreme language. 

Mr. Wingo. It is logical that if that spirit is rampant in Virginia, then in spite of 
what we have been told repeatedly the last three months that men are quitting the 
national banking business and going into State banking business, the opposite ought 
to be said, that if we protect the national banks they then will have to center all their 
fight on the State banks and set their money; and you proceed upon the theory that 
they would destroy State banks or cripple them just the same as a national bank? 
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Mr. Bryan. I shall never impair the small respect of aay aigument I might make 
by going to extremes which I felt I could not justify. I do not go so far as saying 
"confiscation" or "driving out of business" — I do go so far as saying that if you 
remove this limit, the State of Vir^nia will put a tax of $1.10 upon intangibles, may 
put $2.25 tax on banks, and say, "That is mv judgment of what banks ought to pay, 
and you must be satisfied with that because Congress has taken its hands ofi^, and that 
is the end. " 

Mr. WiNGO. Allow me to susk another question before you leave that, because I 
have ^reat respect for your judgment. Do you think the time, then, has arrived when 
the National Government ought to protect the taxpayers of the Union, and others 
besides national banks, against an excessive local taxation by their local body? 

Mr. Bryan. No. 

Mr. WiNGO. Do you think there is danger of local bodies going to greater tax 
excesses on Federal bodies? 

Mr. Bryan. That is a pretty broad question. 

Mr. WiNGO. In order to protect people in local communities, against the exercise 
of taxing powers by local authorities? 

Mr. Bryan. I would rather have you answer that, and I would almost be willing 
to subscribe to your answer. [Laughter.] 

What is the condition of the Federal reserve bank today? Why do not you gentle- 
men tax the Federal reserve bank income and dividendb? No, indeed. All that the 
States and localities can tax of the Federal reserve bank is the real estate — 607a: 

"The Federal reserve banks, including the capital stock and surplus therein, and 
the income derived therefrom, shall be exempt from Federal, State, and local taxa- 
tion, except taxes on real estate. " 

Why did I say "go to it"? Why, because you have a great bulwark which has, 
someone has well said, stood between this country and greenback currency in the last 
few years, and you are not going to let it be impaired. Why do you not let them 
tax postal savings banks? 

Mr. WiNGO. That thing was threshed out in those days around this very table. 
Some insisted on taxing them. But the reason we did not was that we limited these 
Federal banks so they are limited in dividends to 6 per cent and any surplus above 
that to go into the Federal Treasury, and, furthermore, outside of real estate the funds 
that they hold are cash mainly that the banks themselves show in their own stat^ 
ment at home as part of their assets, and if you permitted the Federal bank to be taxed, 
then that would be taxing the same property twice under the same statute, because 
the member banks, the sale stockholders, are already taxed on the same assets; and 
that was the argument and facts which limited the tax to resd estate. The member 
banks own the reserve bank stock, and the member banks are already taxed. 

Mr. Saxe. There is double taxation under this thing. 

Mr. Bryan. Let me say, for the purpose of brief discusiaion 

The Chairman. We are very much interested — I am. 

Mr. WiNGO. You know I am a young man, and, naturally, youth is inquisitive. 

Mr. Bryan. I thought so by the color of your hair. Under the limitations of dis- 
cussion like this I can not go into what happened around this table upon the Federal 
reserve act; I am bound to go by the act as I find it on the statute book. 

Mr. WiNGO. You asked what the reasons were, and I gave them to you. 

Mr. Byran. Yes, sir; and I think they were very plausible. 

Mr. Dunbar. My question was intended to be along the line of Mr. Wingo's. There 
would be double taxation if the Federal reserve bank had the same taxation, would 
there not, in view of the fact that their stock is owned by the national banks, and they 
pay taxes on their stock. 

Mr. Bryan. That might well be. 

Mr. Dunbar. Another thing, Mr. Wingo mentioned about the excess profits law 
reverting to the Government last vear amounted to $60,000,000. 

Mr. Bryan. That is undoubtedly true. Let me pass on and say this, if you please. 
I spoke of one great judge, Mr. Wingo, and what. he said about the situation then. 
Let me read from the words of another great judge", the late Samuel J. Miller, in the 
case of the People v. Weaver. Justice Miller said, concerning 5219 [reading]: 

" As Congress was conferring a power on the States, which t£ey would not otherwise 
have had to tax these shares, it undertook to impose a restriction on the exercise of 
that power, manifestly designed to prevent taxation which should discriminate 
against this class of property as compared with other moneyed capital. In permitting 
the State to tax these shares, it was foreseen^ — the cases we have cited from our former 
decisions showed too clearly — that the State authorities might be disposed to tax the 
capital invested in these banks oppressively." 
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He continues [reading resumed]: 

"This might have been prevented by fixing a precise limit in amount." 

And I am going to stop long enough to say that that is what we ask you gentlemen 
to do in one form or another, and I am going to stop again long enough to say that the 
opponents and proponents of this bill are not so tremendously far apart. We have a 
good spirit among us, and we would be very glad, but for the inherent political con- 
ditions — ^I do not mean party — ^to get together upon a limit, if we only could frame it; 
and to that end — I am not going outside the limits of propriety to say that we met here 
in this city on Friday and Saturday last, and were in session tojgether in friendly 
chat for 16 hours, and we agreed to disa^ee; and if any subcommittee of your com- 
mittee can get up a good limitation we will do what for the national banks? We will 
say "Good-by forever to moneyed capital in the hands of individuals," and we will 
bnng it down to a State bank taxation basis plus any reasonable limit. Now, is not 
that fair? 

Mr. Black. Pardon me, a question right there. 

Mr. Brtan. Yes, sir. 

Mr. Black. What would be the objection to providing in this bill that the income 
tax of a national bank should not exceed the rate charged the other corporations? 

Mr. Bryan. I am glad you asked that question. 

Mr. Black. And that tne shares of stock shall not be taxed at a greater rate than the 
shares of stock of any other corporation — ^not a banking corporation, but any corpora- 
tion in the State? 

Mr. Bryan. I think that is an excellent suggestion, sir. The only trouble is, we 
thrashed it out in that conference, and we were pledged at once and vexed witii what 
was a bundle of fishhooks, because, in the first place, there are different kinds of 
corporations — ^there are railway and transportation corporations. Then, there are 
public-service corporations, and then we come down to manufacturing, mining, and 
mercantile corporations. And this illustration was given here the oth^ day: Suppose 
that Jones and Smith formed a little corporation to sell furniture or dry ^oods, calling 
themselves "Jones & Smith Co." Why, by a curious provision of Virginia. laws, 
which the distinguished gentleman from Maryland Bays is rather anomalous in Ameri- 
can tax laws, so far as he knows — ^we tax those merchants on the amount of their 
annual purchases. And we figured, as we sat together the other day, that answered 
the very suggestion that you made and which was the most appropriate one, tip 
you put the magnifying glass on it and tried to harmonize it, was unworkable — ^it 
may be developed to be workable, and I thank you for mentioning it. Please let 
me continue with Justice Miller (continuing: reading): 

"But Congress, with due regard to the dignity of the State, and with a desire to 
interfere only so far as wias necessary to protect the banks from anything beyond their 
equal share of the public burdens, saia: You may tax the real estate of the banks 
as other real estate is taxed, and you may tax the shares of the bank as the personal 
property of the owner to the same extent you tax other moneyed capital invested 
m your State. It was conceived that by this qualification of the power of taxation 
equality would be secured and injustice prevented.'' 

"That such was the intent of Congress can admit of no doubt. Have they given 
expression to that intent so that courts can see and enforce it, or have they expressed 
themselves so unfortunately that the State may, by a narrow interpretation of the act 
of Congress and by sldllfully framed statutes of their own, exercised the power so 
granted so as not only to reap its full benefit, but at the same time cause the burden 
of supporting the State government to fall with unequal weight on the subject of 
taxation thus surrendered to it by the National Government?" 

Gentlemen, 150 years ago a man by the name of Henry made a speech in Richmond 
with which you are all more or less familiar, and one of its notable sentences was this: 
"Gentlemen may crjr peace, peace, but there is no peace. " 

I speak, Mr. Chairman, s^in, not as an alarmist, but as a conservative citizen, 
saying that the signs of the times indicate that we ought not to trust local legislatures 
too far with the taxing power, and that it behooves you gentlemen of this body, charged 
with the duty really of making this law for all the States at the source, to say what is a 
reasonable limitation. 

I express no opinion upon that. Now, a word in conclusion, and I am done. 

I must say that I think Mr. Ross covered the validating clause very well, but I am 
going to add tiiis to it: ' 

Gentlemen, there are many lawyers at this table and in this room, and I venture 
the assertion that, like Kipling said, "The like of this clause was never seen on sea 
or land before. " 

I tell you that if you enact it without proper limitations certainly it is going to be a 
witch's caldron from which will bubble up years of construction by literally a thousand 
different courts. 
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I want to say this further to the gentleman who stopped there [indicating] and who, 
when he heard I was going to speak, wisely fled. [Laughter.] 

'Phe Ohaibman. Judge, I might say to you, he is of the j^cultural bloc. [Laughter.] 

Mr. Bryan. Something about the fairness of it; I want to tell you what the banks 
in Richmond did — thosebanks who had won out under the Merchants National Bank 
case — ^they went to the city council and said, "Here, gentlemen, we want to be taxed 
just in accordance with our platforms of many years past, at the same rate that other 
moneyed capital is taxed at.^ And although we could very well probably — I am not 
going to be too confident — ^have gotten away with the 30-cent rate spoken of in the 
Merchants case decision, we said, "No: we won't get awa^ with 55 cents on the dol- 
lar" — ^we pay 25 cents to the State — but we will come in and give you, city and 
State, $1.10; and we have effected a compromise with the city authorities as is embodied 
in that circular. 

(The circular referred to and submitted by Mr. Bryan is here printed in full, as 
follows:) 

Virginia Bankers' Association, 

Taxation Committee, 
Richmond, December 1, 1921, 
To the members of the association: 

A circular was sent to you by the secretary imder date of July 6, 1921, containing 
the opinion of the United States Supreme Court in the case of Merchants' National 
Bank v. City of Richmond, and certain suggestions as to the application of that deci- 
sion to bank tax conditions in Virginia and the methods of enforcement of the rights 
of shareholders. 

The busting court of the city of Richmond, following the mandate of the Court of 
Appeals of Virginia in the Merchants' Bank case, held that the local rate on bank 
shares is 30 cents on the himdred dollars of value, as on other intangibles. Counsel 
for the city appealed from this ruling and also obtained from the court of appeals a 
rehearing of its order holding that the local rate is 30 cents, contending that the city 
is entitled to 55 cents additional, the difference between the 25 cents State tax and 
$1.10, the maximum rate, State and local, on intangibles. 

This appeal was at the November term of the court of appeals continued until the 
Ja-nuary term, 1922. It now seems probable, however, that it will be dismissed, the 
city and the banks of Richmond (State as well as National) having agreed to settle 
their differences upon the basis disclosed by the following correspondence. 

October 17, 1921. 
Mr. Lbgh R. Page, 

Of counsel for the National Banks of Richmond, City. 

Dear Sir: Some months ago I had a conference with representatives of some of the 
local banks with the view of ending the litigation between certain of the banks and 
the city over the ^[uestion of taxation. I proposed to settle the pending litigation 
and establish a basis for future city taxation by an agreement between the banks and 
the city that the true and fair basis upon which past city taxes should have been and 
future taxes should be laid, should be determined by fixing a city rate, which, when 
added to the State rate, would make the total tax (State and city) on bank stock 
exactly equal to the same total rate on other moneyed capital for each year in dispute, 
and that the city should return to the banks having a standing in court in past years 
the difference between what it actually did collect and what it should have collected 
under this theory with interest. 

The representatives of the banks did not accept the proposal at the time, nor have 
they done so since, but— ^s I feel that the basis of my proposal is one that is fair, just, 
and equitable — I am writing to renew the proposal to the national banks and to re- 
quest you to be so kind as to present it to tnem. 

I am inclosing a statement, as a part hereof, which shows the city and State rates 
charged in the* disputed years on both bank stock and other moneyed capital; what the 
city rates should have been in those years under the proposed basis of settlement, and 
the rate at which the city's refund sho*uld be calculated. 

Your kind cooperation will be highly appreciated. 
Sincerely yours, 

George Ainslie, Mayor, 



52 



STATE TAXATION OF NATIONAL BANKS. 



TAX ON BANK STOCK. 



, 


State. 


City. 


Total. 


• _ . .. 

1915 


ta35 
.35 
.25 
.25 
.25 


$1.40 
1.15 
1:25 
1.25 
1.00 


$1.75 


1916 


1.50 


1919 


1.50 


1920 


1.50 


1921 


1.25 







TOTAL TAX ON MONEYED CAPITAL. 



1915 


$a65 

.65 
.80 
.80 
.80 


$a30 
.30 
.30 
.30 
.30 


10.95 


1916 


.95 


1919 


1.10 


1920 


1.10 


1921 


1.10 







PROPOSED COMPROMISE ON BANK STOCK. 



1915 


$a35 
.35 
.25 
.25 
.25 


$a60 
.60 
.85 
.85 
.85 


10.05 


1916 


.96 


1919 


1.10 


1920 


1.10 


1921 


1.10 


» 






To be 
refunded 
to banks 
by city. 


To be 
paid to 
city by 
banks. 


1915 


$0.80 
.55 
.40 
.40 




1916 




1919 




1920 




1921 


$0.85 









October 22, 1921. 
George Ainslie, Esq., 

Mayor, City of Richmond, Yd. 

Dear Sir: Replying to your letter of the 17tli instant, I would say that I am author- 
ized by the several national banks of the city of Richmond to accept the proposition 
you therein make for the settlement of all past-due city taxes. 

Coimsel for these banks do not consider that it would be wise or expedient to bind 
their clients by any agreement in regard to taxation in the future because of the danger 
of misunderstanding and embarrassment, but they feel that by accepting^ as they 
hereby do, the principle of settlement contended for by the city, they are giving the 
city a sufficient guaranty of their purpose to pav all taxes levied a£:ain8t them in the 
future on the basis of the aggregate 01 State and city taxes on bank shares being the 
same as the aggregate of State and city taxes on intangible personal property. 

It was understood by us that you offered to settle with the State banking institu- 
tions on the occasion on which you appeared before the representatives of the several 
local banks, on the same basis as you offered to settle with the national banks, being 
the offer which you repeat in your letter of the 17th instant to me and that you will 
when presenting this matter to the city council advise the said finance committee to 
settle with the State banking institutions on these terms. 

With great respect, 1 am, 
Very truly, yours, 

Legh R. Page. 

An ordnance in the following terms has been favorably reported by the finance 
committee of the city council and only awaits adoption at the December meetings 
of the board of aldermen and common council to become effective: 

[Joint resolution authorizing a settlement of the controversy between the city of Richmond and the national 
banks of the city over the taxation of their shares of stock in the hands of stockholders, and of all pending 
litigation between such banks and the city upon that subject.] 

"Whereas certain national banks of the city have filed petitions in the hustings court 
of the city of Richmond seeking the correction of an alleged erroneous assessment 
of the shares of stock of their shareholders for the years 1915, 1916, and 1919; and 
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"Whereas similar petitions may be filed for the years 1920 and 1921; and, 
"Whereas said national banks have notified the mayor in writing by counsel, in re- 
sponse to his suggestion so to do, that they will accept and abide by the principle of 
taxation of such shares of stock contended for by the city since the recent decision of 
the Supreme Court of the United States in MerchantsTJational Bank of Richmond 
s^^ainst the City of Richmond, as bein^ the true and lawful basis of such taxation 
under said decision and under Revised Statutes (pec. 5219), and will pay said tax 
for said years according to that principle; and, 
"Whereas the mayor has recommended to the couilcil that such settlement be author- 
ized and made, now, therefore, be it 

*" Resolved, by the Council of the City of Richmond, the Board of Aldermen concurring: 

"1. That the controversy and pending litigation aforesaid be settled upon the 
basis that said national banks shaft pay to the city for each of the years 1915, 1916, 
1919, 1920, and 1921, on account of city taxes assessed in each of said years at a ra^te 
an amount which shall equal a local tax assessed in each of said years at a rate which, 
when added to the State rate of taxation upon such shares for each of said several 
years, shall equal the combined or aggregate State and city rate of taxation for each of 
said several years upon competing capital in the hands of individuals; that is to say, 
for the years 1915 and 1916 a city tax rate of 60 cents on each $100 of such valuation. 

"2. That upon the approval of this resolution the city attorney be, and he is hereby, 
authorized and directea to consent to the dismissal by said banks of the several peti- 
tions for correction of erroneous assessment filed by them as aforesaid, but without 
cost to the city, and as soon as the same may be done, the said city attorney is directed 
and authorized to apply to the Supreme Court of Appeals of Virginia for the entry of a 
proper order disposing of the appellate proceedings now pending in that court between 
the city and said Merchants National Bank in conformity with the said principle of 
taxation. 

"3. As soon as said petitions and appellate procjeedings shall have been disposed of 
as aforesaid, the committee on finance be, and it is hereby, authorized and directed 
to make provision for the refund herein authorized by temporary loan or other suitable 
arrangement satisfactory to the said banks, respectively, and the city comptroller is 
hereby authorized and directed to issue warrants when and as required by said com- 
mittee making the refund herein provided for on account of erroneous assessments to the 
following banks in the amounts specified, and on account of said city taxes for the years 
named; that is to say: 

"There shall be refunded on account of said taxes paid for the year 1915, to Mer- 
chants National Bank of Richmond, First National Bank of Richmond, Planters 
National Bank of Richmond, National State and City Bank of Richmond, and Ameri- 
can National Bank of Richmond, all of which said banks paid into the city treasury 
said tax for 1915 at the rate of $1.40 on each $100 of valuation, an amount which, in 
each case, shall equal the difference between a tax levied on their respective share- 
holders at the said rate of $1.40 and a tax levied for said year at the rate of 60 cents 
on each $100 of such valuation; that is to say, a refund to each of said banks of an 
amount equal to 80 cents on each $100 of valuation on the shares of stock held by their 
respective shareholders. 

"There shall also be refunded to said Merchants National Bank on account of said 
tax for the year 1916 an amount equal to the difference between the tax actually 
levied and paid by said bank for that year at the rate of $1.15 on each $100 of the 
valuation of its shares and a tax at the rate of 60 cents on each $100 of said valuation; 
that is to say, a refund of an amount equal to a levy of 55 cents on each $100 of the 
valuation of said shares. 

"There shall also be refunded on account of said tax for the years 1919 and 1920 an 
amount equal to the difference between the tax actually levied and paid by the 
banks hereinafter named for said years, to wit, a tax at the rate of $1.25 on each $100 
of the valuation aforesaid, and a tax levied at the rate of 85 cents on said valuation; 
that is to say, a refund of an amount equal to a levy of 40 cents on each $100 of said 
valuation, which said banks are the said Planters National Bank, National State and 
City Bank, Merchants National Bank, First National Bank, American National 
Bank, Central National Bank, and Broadway National Bank. Provided that the sev- 
eral amounts to be refunded as aforesaid shall include legal interest until paid upon 
the amount or amounts overpaid from the dates when overpayments were made by 
the said banks, resjectively. 

"And provided further that inasmuch as the shareholders of the said national 
banks have been assessed with city taxes on their ehares of stock for the year 1921 
at the rate of 85 cents on each $100 of valuation of their shares and have each paid an 
amount equal only to a tax at the rate of 30 cents on eiich $100 of such valuation, 
there shall be credited upon the said levy of 85 cents the payment so made and the 
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reinainder of said levy, to wit, an amount eaual to a tax of 55 cents on each $100 of 
said valuation shall be paid by the said banks, respectively, on or before December 
31, 1921, as provided by the ordinances of the city applicable thereto. 

''4. Upon the execution of this settlement in the manner herein provided the 
proper officers of the city are'hereb^^ directed and authorized to mark as paid and satis- 
ned all records and tax bills in their possession or under their care which show delin- 
auent and unpaid in whole or in part oy said banks or any of them city taxes levied on 
their respective shares of stock for any of the years aforesaid." 

While the ordinance refers in terms only to national banks, provision will be made 
on the same basis for State banks and trust companies doing business in the city. 

The Richmond banks readily recognize the fact that by continuing the litigation 
they might have eventually effected for their shareholders a larger recovery, but they 
beheve that in the circiunstances the settlement above indicated is l^e wisest dispo- 
sition that can be made of the matter. They believe that one of the principal elements 
of stren^h in the long fight which they have made for tax justice is their expression 
of the willingness of their stockholders to pay the same rate upon their shares as that 
imposed upon other intangibles. They feel that they should not be technical, but 
should accept any settlement which is in their judgment fair and reasonable, and 
which embodies the main principle for which they have been contending. It is 
further believed that the differences between the city and its banks have been per- 
manently settled and that, accordingly, there will be no necessity for further litiga- 
tion or legislation. 

The undersigned suggests to members of the association throughout the State the 
wisdom of effecting a settlement of their respective tax matters upon the basis above 
indicated. 

Very truly, yours, 

Geo. C. Gregory, 
Chairman Taxation Committee^ Richmond, Va. 

George Bryan, 
Attorney for the Committee. 

Mr. Bryan. Now, what follows? They come to us with this vsdidating clause. 
Where is that wonderful thing? Let us read it. I ought to say, first, that we have 
reached that compromise and under its provisions the city is going to voluntarily pay 
us for 1919 and 1920 the excess over the equal rate, and no more; that is all we asked 
for. But, gentlemen, if you pass this law, where will we be? [Reading:] 

**Any tax upon shares of national banks heretofore paid, levied, or assessed which 
is in accord with the provisions hereof is hereby legahzed, ratified, and confirmed as 
of the date * * */* 

There never was broader language used. 

Why, I believe that undoubtedly under the doctrine of res ad judicata mentioned here 
a little while ago the Merchants' Bank case, which has been reduced to judgment, 
could not be upset. But suppose this money is paid to us next week, and we receipt 
for it in full, no judgment having been rendered, because the city voluntarily makes 
the payment, why should not our friends of the city government say, when you gentle- 
men pass this law: '*Ha, ha, we are back again where we were before. Pay me that 
money back, you old bank. " * 

I was going to say, whatever you do, let us have a little postscript on here ** except 
in such cases whicn have been reduced to judgment, or in which compromise settle- 
ments have been effected. " 

Mr. Knapp. As to fixing the limit, do you think Congress should fix a definite limit 
of so much per cent? 

Mr, Bryan. I said this to the committee the other day 

Mr. Knapp (interposing). What would you suggest? 

Mr. Bryan. I will tell you very frankly and go rijght into the heart of the thing. 
We have got our cards down on the table; I have nothmg to conceal here. 

We said: **Put it down. We will give up the old moneyed capital definition, and 
let you tax us as a national bank on the same basis as a State bank, provided that the 
rate be not greater than $1 on the book value of the stock. " That is, capital, surplus, 
and undivided profits, and one of the gentlemen spoken of. Senator Lord,, said he 
would prefer it be $1.10, and in a burst of generosity I said, "All right, make it |1.10. " 
That or some other proper figure is the answer to your question. Judge. But I tell 
you this very frankly, gentlemen, and with that I will close, that if you write into 
this act, ''provided that the State may tax national banks at the same rate that it 
taxes State banks, etc., and provided, also, that you do not tax them higher than 
$2.50 on the $100 of book value, " they will, in ail human probability, in my city — ^if 
they can get the necessary legislation through the General Assembly of Vii^nia, tax 
the $2.50. 
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Mr. Knapp. That would require leffidation in every State in the Union? 

Mr. Bryan. I do not know about me State 

Mr. Knapp (interposing). In practically every State in the Union. 

Mr. WiNQO. Suppose we start on that road of Congress fixing the rate of taxation. 
You are not very well acquainted witli this Congress, evidently. My judgment is 
by the time they get through you would want to surrender your charter of your 
national bank. The House is very conservative. I think the House would fix a fair 
rate. 

Mr. Bryan. There is no doubt about that. 

Mr. WiNQO. It is kind as compared with the Senate. 

Mr. Bryan. I understand you perfectly. 

Mr. WiNGO. I am serious. I believe that when you get through, if you undertake 
to fix by congressional action how much the banks of this country would be taxed, 
I will tell you right now it would reduce your dividends some the first year, in my 
candid judgment. I believe you will get fairer taxation and a lower rate from your 
legislature than you would get from this body. 

Mr. Bryan. Let me reply. It always ^ives me a pain to see the skillful stenographer 
taking down my remarks and then sending it back home to my constituents — ^never- 
theless, I have said what I said in that light. I was only endeavoring to reply, when 
I did, to the question of Judge Knapp. 

I am not wedded at all to the dollar or $1.10, or money limit, but I say this, gentle- 
men: You are taking away from me a limit which I have now which years and years 
of experience have shown to be certainly a valuable limit for the purpose of protection 
of the banks, namely, moneyed capital in the hands of individuals not otherwise 
taxed, and I ask you to give me in lieu thereof some other reasonable limit to be 
determined by your body. 

Mr. Lord. Mr. Chairman, just to correct the suggestion by Mr. Bryan. He is mis- 
taken about my suggestion of $1.10. I am emphatically opposed to any limitation being 
placed in the law and did suggest that possibly in addition to State banks and trust 
companies doing a banking business, we might add real estate in the district where 
the bank is situated, and I said ''Then you would have two-thirds of the taxpayers in 
the district in the situation where they would not exploit banks." 

Mr. Bryan. I accept the correction, and I add this, only, that that was one of the 
other limitations that we tried to work in — ^the real estate limitation. The real estate 
limitation, and peculiar conditions in Massachusetts and New York' where the rate on 
real estate is excessively high and the assessment is 89 per cent of the true value of 
the real estate, it was thought to be unworkable. 

That is really, gentlemen, the inherent difficulty with this question. You are en- 
deavoring to legislate for tax conditions in 48 States, and whenever you think you 
have got it settled along a good, sane, sensible basis, some other State 1,000 or 2,000 
miles away arises and tells you that '4t will ruin us," and you have got to go all over 
your work and get up a new limit. 

Mr. WiNGO. Is that the best argument in favor of staying with the old rate and leav- 
ing it to the States subject to the restriction that they shall not discriminate against 
national banks? 

Mr. Bryan. Is what the best argument? 

Mr. WiNGO. Is not that the best argument, the one you have just made, in favor of 
leaving the question to the States, only subject to a restriction that they shall not 
discriminate against the national banks in favor of the State banking institutions. 

Mr. Bryan. No, sir; I respectfully submit that it is not a sufficient answer, in the 
light of what I have attempted to say and that I will not attempt to repeat, but if you 
want to lift the gate and say, **Now, States, go to it," it is undoubtedly within your 
power to do it; but I believe, sir, that history repeats itself, and that as the history 
of this country has demonstrated in the most acute manner in more than a dozen 
instances^ I might say in more than a hundred instances, which I could collect if 
opportumty permitted, that this prejudice and feeling does exist; that you could not 
safely say, "I will take the bars up altc^ether and trust." 

I am just as trustful and just as confiding and generous as any man at this table. 
I yield to no one — and if I were a college student just starting out as a banking lawyer 
and saw the skies right before me, I would say, "Yes; let us trust." But the experi- 
ence I have had, looking into real conditions and men smiled on me as I talked and 
turned their faces away when they voted, I could not accept that amendment. 

Mr. Stevenson. Your conferees enforced the rule of reason; at that time they used 
the word "reasonable," putting the burden upon the courts. 

Mr. Bryan. My profoimd admiration is in the coiu*ts. I tjiink when we lose con- 
fidence in the courts the anchors have slipped, indeed, and personally I would accept 
that — but whether the courts would really respond to the burden of fixing or passing 
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upon multitudinous rates in the different sections of the country is a question that I 
can not answer. But at the same time I will go far enou&h to say yes to that. 

Mr. Lyon. In reply to Mr. Wingo's question vou said that if you lifted the bars 
there would be no protection to the banks. Is tnat not exactly what has been done 
to all property? Does not the State determine the rate on all other property? 

Mr. Bryan. Yes; and if I were discussing the theory I would stop right there. But 
we have insurance policy in 5219, which has been pronounced by the courts of last 
resort in this country and the wise men who preceded you in this committee room and 
in these halls, to have been necessary, and the question is: Are we going to give that 
up in the nature of things, sir? To answer your question categorically: Those other 
commercial organizations have not got any 5219 to tall back upon, and they are to be 
sympathized with, and we are to be congratulated. 

Mr. Lyon. Take public service corporations, street railways, express, and telephone 
companies. 

Mr. Bryan. I can only say, "God have mercy upon them." 

Mr. Lyon. Are they more popular than banks? 

Mr. Bryan. No; I think they are less popular, because people can not borrow from 
express companies and railroads. 

Mr. Lyon. Then, evidently, if the Congress would be the guardian of all these 
institutions 

Mr. Bryan (interposing). I think, sir, with great respect, that is just where you 
make a mistake. How in the world is Congress going to be guardian of all the domestic 
institutions when there is no power in the Constitution or any act of Congress which 
makes it such. It is a guardian of national banks. It is not, to illustrate your ques- 
tion and differentiate, a guardian of State banks. But so long as this clause is in there 
and Congress is the constituted guardian of the national banks, then we invoke its 
protection and I do not see the very close application of your argument to other com- 
mercial organizations. 

Mr. Saxb. From your experience do you not believe that section 5219, designed 
for the protection of national banks, has been a protection for the State banks? 

Mr. Bryan. Oh, undoubtedly. 

Mr. Saxb. And that the States not being able to tax the national banks beyond the 
tax to be imposed upon moneyed capital in the hands of individuals, and not being 
willing to discriminate against their own banks, have been forced to safe and sane 
taxation of their own banks by reason of this provision? 

Mr. Bryan. I am glad that you asked me that. 

Mr. Knapp. Could not that be true if all banks were to be taxed alike under this 
provision? 

Mr. Saxb. The States are not going to put any banks out of existence. 

Mr. Knapp. Not precisely. They taxed the banks for 40 years 1 per cent book 
value of stock, while under the general property tax you could have taxed anywhere 
from 1 per cent to 10. We have districts where there is a 10 per cent rate. 

Mr. WiNGO. What is New York paying on actual value? 

Mr. Knapp. We do not fi8:ure actual value. 

Mr. WiNGO. What does it figure? 

Mr. Knapp. If figured on the income basis, it would be a little better than 6 per cent 
on net income. 

The Chairman. They have three rates up there now. They have a low rate for 
private bankers, such as Morgan and Kuhn-Loeb, and another rate for State banks, 
and another rate for national banks. 

Mr. Wingo. Your banks have to pay almost as high as I do on my law books at home. 

Mr. Bryan. I want to make this statement in answer to Mr. Saxe's question, that 
the Constitution of Virginia provides that State banks shall be taxed upon the same 
basis as national banks were at a certain date, the object of which is undoubtedly 
that the two systems shall work together, that the legislature shall play no favorite, 
but the State banks shall be entitled to all the protection that the national banks 
have. The question is, under this pending bill, if you propose to remove the protec- 
tion from national banks, give us something else. 

The Chairman. The committee will now stand adjourned until 10.30 o'clock 
to-morrow morning. 

(Thereupon, at 5 o'clock p. m., the committee adjourned to meet to-morrow, Janu- 
ary 27, 1922. at 10.30 o'clock a. m.) 
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Committee on Banking and Currency, 

House of Representatives, 

Friday, January i7, 19g2. 

The committee met, pursuant to adjournment, at 10.30 o'clock a*, m., Hon. Louis T. 
McFadden (chairman) presiding. 

The Chairman. Inasmuch as this is a recess meeting, we will begin at once. 

Mr. Goldfogle, would you like to make a brief statement now? 

Mr. GoLDPOQLE. No; I will wait. 

The Chairman. Do you prefer to wait? 

Mr. Goldfogle. Yes. 

The Chairman. Mr. Lyons, we will hear from you, if you desire to be heard at this 
time. 

STATEMENT OF MK. THOMAS E. LYONS, CHAIBMAN OF THE 

WISCONSIN TAX COMMISSION. 

Mr. Lyons. I will promise you, Mr. Chairman, to be quite brief. 

I listened to the discussion of yesterday, and it left with me a very strong sense of 
the needless confusion that has grown out of this controversy. To my mind this is a 
very simple matter, and I think that perhaps we might make a little better progress 
if we go back to the real issue in the case and eliminate the irrelevancies, so far as that 
is possible. 

To start with, national banks are Federal agencies, so declared by the courts years 
ago, and that is accepted doctrine, of course. 

As a consequence of being Federal agencies they can not be taxed at all by States 
except by permission of Congress. That was realized very early, so Congress pronaptly 
empowerea the States to tax national banks. It empowered the States to tax national 
banks at that time by the system of taxation which was in vogue in all the States. 
As a matter of fact, there was practically no restriction except the restriction with 
respect to discrimination, and, in my judgment, that is the only distinction there 
ou^t to be. 

The State ought to have power to tax all property within its borders in any way, 
with the restriction that it shall not discriminate against that property. That is what 
the law is as to all other classes of property. 

I inquired of the gentleman yesterday who was arguing the opposition as to whether 
a State may not tax manufacturing enterprises, mining enterprises, public service 
enterprises, and so on, in any way it pleases, provided it does not discriminate. Even 
the discrimination feature is not afforded in those cases by the Federal Government. 

Now, what is there about a national bank that should take it out of that class? Of 
course, national banks should not be discriminated against. Of course, the mining 
enterprises should not be discriminated i^ainst, nor should the manufacturing en- 
terprises be discriminated against. But all of them should be taxed on their property 
within the State, and the State is the agency to do the taxing. 

That is the law of this couhtry. It has been the law of this country from time out 
of mind, and when Congress empowered States to tax national banks, that is pre- 
cisely the power it conferred upon the States — the right to tax national banks by the 
system of taxation in vogue in the States at that time, because at that time the general 
property tax was the universal system of taxation. The classification of property 
for taxation did not exist, and the right to tax banks by the system of taxation in 
^ogae in the different States was given to the States, and they did it. 

Then we went on for a period of 50 years taxing national banks in that way. The 
statutes remained unchanged. It is true that two provisos were made that national 
banks should not be taxed at a higher rate than was imposed on moneys and credits 
in that State. 

The first act of the legislature enumerated State banks and moneys and credits in 
the hands of private individuals. They were parallel phrases at that time, because 
jjl moneys and credits were taxed in the same way tnat every other property was 
taxed and at the same rates. Those were equivalent. 

In the fitst amendment of the act the words '^national banks" or ''State banks '\ 
were dropped out, the reason being, I suppose, that at that time they were equivalent 
terms . Tney retained the phrase * ' moneyed capital in the hands of private citizens . ' * 
For 50 years the States have gone on, all the States, so far as I know— I believe the^e 
is no exception to it — have taxed national banks on the same basis as they have 
taxed State banks and trust companies. That is precisely what this bill provides. 
It provides, in other words, for tne right to continue to tax national banks in the 
same way and at the same rates that State banks and trust companies are taxed. 
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A more compreheDsive comparison might well be instituted, and we mifi;ht tax 
national banks in the same way and at the same rate as other property in the district. 
The difficulty there is that there is a great variety of classes of other property, so that 
we used that phras§ in order to give the accuracy, the uniformity, and the certainty 
of test which is required by the statute. Therefore, a comparison is made, so far as 
stock is concerned, with property engaged in exactly the same line of business, 
namely, that of State banks and trust companies. Those are two agencies which 
come in direct competition with national banks. So this is a classification that imder 
any system of classification would naturally be made anyway. 

Its further merit, as I have explained before, is that it is merely the continuance 
of a system of taxation that we have had for 50 years. What is wrong with it? Will 
anybody tell me what is wrong? Who has been injured; who has been hurt? Why 
not continue it? 

Let me pause long enough to state that this comparison, this haggling, as I may call 
it, if you will pardon an unpleasant word, is, as I see it, irrelevant. This question 
of what the courts have said; how this should be read and that should be read, is 
utterly irrelevant. 

Under this statute you can tax national banks. The whole matter seem^ to revolve 
around the question of moneyed credits in the hands of private individuals. I do 
not care who is to blame. That is a new thing, and that has precipitated all this legis- 
lation in the State of New York and the State of Massachusetts, and will precipitate 
it throughout the United States, and even in Wisconsin, if you please, because within 
10 davs a case was dismissed in our Supreme Court involving this identical question, 
in order to avoid a final adjudication which would embarrass the collection of public 
revenue. That is the situation. 

I inquire again, Who has been injured by the process? Who has been injured by 
the method of taxation that we have been following? That is all we have. 

To go back to where we were before the Richmond case was decided and to con- 
tinue to tax national banks in the same way we taxed them before, making the 
burden imposed upon them correspond with State banks and trust companies 

Mr. Dunbar. Suppose we pass the bill as it is and a similar case should be pre- 
sented to the court at Richmond as was presented, under the McFadden bill would 
the decision then be adverse to the Commonwealth? 

Mr. Lyons. You mean a subsequent assessment? 

Mr. Dunbar. Yes. _ 

Mr. Lyons. Not at all. It would have to be sustained. 

Mr. Dunbar. The McFadden bill remedies the situation made possible at Rich- 
mond? 

Mr. Lyons. Yes; I was coming to that. The aim of the McFadden bill is to restore 
the conditions imder which we have been operating for 50 years. 

The Chairman. Under the operation of that law, prior to the Richmond caie, is 
it your judgment that the national banks were in a more favored position than the 
State banks and trust companies as to the payment of taxes? 

Mr. Lyons. Not materially. They are substantially on a level with State banks 
and trust companies. 

The Chairman. You are speaking generally, are you? 

Mr. Lyons. They had one advantage. Those States would not impose an income 
tax directly upon national banks. 

We have an income tax in Wisconsin applicable to income of all corporations of 
the State, with certain exceptions. All banks were excluded. Why? Because the 
State could not tax national banks on income directly, and, therefore, State banks 
being in competition with national banks, it should not be done. 

Mr. Stevenson. Did I understand you to say this would restore the practice 
which had existed for 50 years? 

Mr. Lyons. Yes; practically. 

Mr. Stevenson. You admit that you are going to incorporate in here something 
which gives powers that they never had before? 

Mr. Lyons. I am coming to that. 

Mr. Black. In reference to your income tax in Wisconsin, where you have levied 
that on corporations— do you still collect an ad valorem tax on their property? 

Mr. Lyons. Yes, sir. 

Mr. Black. Now, under this bill as drawn 

Mr. Lyons (interposing). You can not do both. j 

Mr. Black. If you levied an income tax on the banks, you would have to make i 

that large enough to even it up. /i 

Mr. Lyons. You raised that question yesterday. I had it in mind. 
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Our income-tax law does tax all income of corporations, and in addition taxes its 
physical property. We have both taxes. We do that with all property in the State — 
individuals, corporations, and evervthing else. We do not apply the income tax to 
national banks or State banks for the reason that I have given, that under 5219 the 
State could not tax the income of national banks direct, and therefore thought it 
imjust to impose it upon State banks which were in direct competition with the 
national banks. We therefore omitted banks altogether from the income-tax law. 

Mr. Stevenson. What is the system in Wisconsin? 

Mr. Lyons. Frankly, that is a divergence which, in my opinion, is immaterial. 
You can not regulate our way of taxing banks. That is a waste of time. 

Mr. Stevenson. I think it is necessary to know what kind of system you have. 

Mr. Lyons. I beg your pardon, but I must differ from you because you can not 
control our systems of taxation in the several States. That leads to confusion. 

Mr. Wingo. Do we look like we are easily confused? 

Mr. Lyons. That is not the question. There are 48 States in the Union, which 
means a variety of systems which you can not harmonize. What you are going to 
do is to empower the States to tax national banks as they please — not as they please 
under this bill, but under the terms of this bill, by either taxing the stock or the 
income. They are Kmited to those two sources, with the further proviso that the 
burden Imposed shall not be heavier than the burden imposed on State banks and 
trust companies in the same State. 

Mr. Wingo. How do you tax them? If you knew as much about this as we do, 
you would agree that that is a pertinent inquiry. 

Mr. Lyons. It may be true, but I am unable to see it. 

Our system is practically the same system that obtains in the great majority of the 
States. We tax real estate just thfe same as other real estate and we tax the stock of 
national banks to the individual stockholders. 

The Chairman. On what basis? 

Mr. Lyons. Our law requires all property in the State to be assessed at the ordinary 
selling value. 

Mr. Wingo. You comply with the law, do you? Very few States do. 

Mr. Lyons. We try hard to do so. I think that we fairly succeed. I want to 
add that we can demonstrate with certainty that the burden on banks is not heavier 
tiian that imposed upon other property, but less, for the reason that they are on the 
same basis as other property, but they escape the income tax altogether. I may add 
also that after assessing the stock we then deduct the assessed value of the real estate 
and divide by the number of shareholders and assess each man on the number of 
shares held. 

Mr. Wingo. Who pays the tax? 

Mr. Lyons. Ordinarily the bank. It is permissive. The banks may pay. 

The Chairman. How do you actually determine the value of the stock? 

Mr. Lyons. They determine it, in the great majority of cases, by the capital, sur- 
plus, and undivided profits — the aggregate value of the stock. It is not exact, but 
that comes pretty close to it. Where there is a bank with very large deposits and a 
large volume of business and good earnings, that stock frequently goes beyond the 
book value, as we call it. 

Mr. Dunbar. You state that you tax the stock according to capital, surplus, and 
undivided profits? 

Mr. Lyons. As a general rule. 

Mr. Dunbar. And that frequently the stock will sell for 50 per cent above those 
amounts, when they pay excessive dividends. 

Mr. Lyons. And large earnings 

Mr. Dunbar. A moment ago you stated it was assessed according to the selling 
value, so that now conflicts. 

Mr. Lyons. You are right about that. Our law is uniform. All property has to 
be assessed at the ordinary selling value, but we have to administer the law through 
local agency — the local assessor — ^and in the majority of cases the local assessor uses 
the book value. 

The Chairman Do you mean the local assessor in the township or the town where 
the bank is located? 

Mr. Lyons. Yes. All the assessments are made by the local assessor; that is, all 
property assessments. 
. The Chairman. Does he take into consideration the selling price? 

Mr. Lyons. He may and does. 

For example, in the city of Milwaukee, which is our largest city, where the stock is 
listed, he does consult the selling price, and the assessment is frequently so made. 
That is true of some other cases. Capita] , surplus, and undivided profits form the basis 
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for a practical test because these men do not really know how to get at it in any other 
way. 

The Chairman. Is there any review or possibility of a change? 

Mr. Lyons. There is a board of review. 

The Chairman. Has the tax commission tho power to change the assessment? 

Mr. Lyons. No, not directly. Well, they have, too, in one sense. In one '^ase 
there may be a reassessment of the entire property in the district; in the other there 
may be appeal from a specific assessment, but it is hedged about with restrictions and 
limitations. If an appeal is taken within 20 days, you can correct an individual 
assessment. That is the system for the taxing of national banks. 

The Chairman. In connection with that, of course, it has become apparent to the 
committee that there are seldom two States that have the same plan. 

Mr. Lyons. Exactly. 

The (Chairman. And also that the rates of taxation differ quite widely. Tliat, I 
think, is one of the things that Mr. Wingo had in mind, and I think that is pertinent^ 
because we have got to give some thought to what the States may do. For instance, 
the gentleman who representd the North Dakota banks, Mr. Ross, indicted a fear, 
as I construed what he said, that under the peculiar conditions existing out there 
they might take advantage of that situation and tax all bank capital beyond all rea- 
son. I think it is the fear of many of the national banks in regard to this matter that 
if the door is opjened wide and tne States are permitted to tax as they please, and 
according to their needs as they see them, they may tax away beyond reason. That, 
LreaUze, is putting the matter very pointedly. I should be very glad to hear what 
you have to say in regard to that. 

Mr. Lyons. Well, let us take that up. As I have said before, after 50 years of 
experience, who has been hurt by it? Have national banks been prejudiced? Have 
they been discriminated against? Has their business been hampered? Has their 
value been reduced? I say no — most emphatically no. Within the last year, as 
the executor of an estate, I sold stock in four different banks — local banks — and was 
utterly amazed at the price I was able to get for it in the face of a high stock and 
bond market, the Liberty bonds being for sale. I sold them practically on the same 
basis of yield that you would get on the Liberty bond, the greatest asset in the world 
at this time. 

So I say to you that the history of taxation of national banks — ^and national banks 
have been taxed by comparison with State banks and trust companies — shows that 
there is not much danger of abuse. Suppose, however, that there is. 

A decision was read — a decision 100 years old. Everybody knows about the sharp 
conflict between the Federal and State governments, especially with regard to national 
banks. As far as I know, there is not a particle of evidence of hostility to the banking 
business of the State of Wisconsin. We are sometimes credited with being rather 
a populistic State, if you please. 

So the history of the taxation of national banks does not warrant that fear. The 
stocks have always commanded a high price. They have paid liberal profits. 

In our State, within a few years back, the earnings of some 200 banks, after an actual 
examination by the bank commission, showed a profit of over 13 per cent on the capi- 
tal, surplus, and undivided profits — a fairly good profit. Now, the idea of compar- 
ing that with moneys and credits in the hands of private individuals who have to 
lend their money at 6 per cent, or, at that time, at 5 per cent, is not fair. If they 
were earning 13 per cent, what is the explanation? yihy^ the explanation is that 
the individual is lending his own money and he is limited as to profits derived from 
that money. The bank is not doing that; it is lending your money and my money 
and profiting by such transactions. 

National banks and all banks are public utilities privileged to take your money 
and my money and to use it sis their own, to invest it as they please, under certain 
regulations, undoubtedly, and to retain the profits derived from it. They are under 
license; they are under supervision; they have all the ear marks of a public utility. 
If you want to make a stricter comparison, a logical one and a natural one, it is that 
of banks and public service corporations. But the natural field of classification is 
State banks and trust companies. That is the comparison that was made in this bill . 

As I have said before, it has the merit of being right in line with a system that has 
been in vogue for a period of 50 years. 

Mr. Stevenson. Now, let us see if that is an exactly accurate statement. As far 
back as the Britton case in 150 U.S., was it not held that the stockholder of a national- 
bank was on the same plane exactly as the private lender of money, when it came to 
deducting his debits from his credits and when he returned his taxes; and that there- 
fore there was a differentiation and that he was not exactly on the same plane as State 
banks? 
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Mr. Lyons. On that point that is true, but do you know of a solitary State in the 
TJnion which confined taxation of banks after they reduced money and credits, to the 
rates realized on moneys and credits? 

Mr. Stevenson. Yes. 

Mr. Lyons. Name them. 

Mr. Stevenson. My State prohibits the taxing of one class of property at a different 
rate than another class of property. This bill is designed to give one class of property 
a different rate; in other words, it exempts one class. 

Mr. Lyons. That is another proposition. It does not give authority to tax one class 
of property at any different rate from the tax imposed on another. 

Mr. Stevenson. Let us analyze that proposition. Here is a private banker in New 
York who is not taxed at all on his capital as a banker, and here is a national bank 
that is taxed, according to the present law. That is, they are attempting to tax. 
Under this law they would tax that national bank according to the same ratio that a 
State bank would be taxed, that being a corporation. You can take the case of Russell 
Sage, whose money was loaned in the same way, on call, and yet escaping taxation 
altogether. Isn't that providing for taxing the same class of property in two different 
ways? 

Mr. Lyons. Does this bill preclude the State of New York from taxing Russell 
Sage? 

Mr. Stevenson. No; it does not, but it authorizes the State of New York to tax him 
at a certain rate and exculpates the private banker absolutely. 

Mr. Lyons. That is true. The Federal Government can not control that. 

Mr. Stevenson. But it can say when you tax an instrumentality you have got to 
give it a square deal. 

Mr. Lyons. Certainly. That is what you do say when you prohibit it from im- 
posing higher rates than other lines of business are subject to. 

Mr. WiNGO. Your idea is, as I understand it, that it should exclude any provision 
as to class of tax and simply provide that the national bank should not be discriminated 
against as compared witn State banking institutions? 

Mr. Lyons. In effect; yes sir. 

Mr. WiNGo. You would do this: Having in mind the wording of the amendment, 
I take it that everybody believes that the private banker, in those States where they 
p^mit private bankers to operate without getting a charter, ought to bear his share of 
the burden. 

Mr. Lyons. Certainly. 

Mr. Win go. Would you, in your wording, provide for private bankers, corporations, 
and others engaged in the banking business? 

Mr. liYONS. Evervbody doing Qie banking business must incorporate in my State. 

Mr. Wikgo. But in a great many of the Stetes it is not customary. 

Mr. Lyons. Exactly. 

Mr. WiNQO. I, for one, do not care to disturb the system of any State. I think 
that the people of each State are entitled to the form of taxation that they want; 
that it is their business and that they should conduct it without our interference. 
The only thing I care about is the fundamental principle. I may change my mind 
about it, but at first blush, as I see it, the only thing of interest is to see that the 
Federal Government is going to protect its agency as against discrinination in favor 
of State institutions in 9ie same class. The proposition is, How would you handle 
the private bankers? Would you say ' 'Persons, firms, corporations or partnerships 
engaged in the banking business? " 

Mr. Lyons. I do not see why that should not be covered. Of course, that is 

^fr. Steve N'soN. J. P. Morgan & Co. would be an example, as well as Kuhn, Loeb & 
Co. 

Mr. Lyons. If you want to do that, I have no objection. What we want is some 
fairly practical test. Let me go back a second to how this came about. Let me say- 
first, that the proponents of this bill are not here representing private interests. So 
far as I know, every person here is a representative of his State in an official capacity; 
he is not here in favor of local trust companies or local banks or local manufacturing 
concerns, but he is representing his State with a view to getting the best system of 
taxation that can be secured. • 

When the representatives of 20 or 25 different States met here in conference, they 
encountered the difficulties which are now being pointed out. After the conference 
met they got together and they agreed on the formulation of this bill. These taxation 
officials desire only one thing, and that is to secure a proper mode of assessing national 
banks; and after considering a variety of tests, they finally settled down to this. They 
concluded that the State banks and trust companies were the natural basis of com- 
parison to prevent discrimination. 
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It was pointed out to you yesterday that it was proposed to include the assessment 
of real estate, but that did not work, because of the great difference in the different 
States with respect to the assessment of real estate. So that was abandoned. One- 
proposition after another was abandoned. 

I do not mean to say that this bill is exactly what I personally would like to have; not 
at all. My judgment is that the Congress should authorize the taxation of national 
banks in any way that the State sees fit to tax them, provided there is no discrimination 
against them. That, broadly stated, ought to be the rule, in my opinion. Let me 
say you have just as complete control over interstate commerce as you have over 
national banks, and that is precisely what you do in regard to interstate commerce. 

Mr. Stevenson. I beg your pardon. In my State the railroads are prohibited by 
law from charging more than 3 cents a mile for travel, and yet the Interstate Com- 
merce Commission, under the recent transportation act, luts gone out there and 
required the railroads to charge 6 cents. Instead of that being an illustration of the 
point, it is just the other way about. 

Mr. Lyons. I am discussing the subject of taxation; I am not presenting the sub- 
ject of regulation. 

Mr. WiNGO. You would not be in favor of applying the socialistic principles of the- 
transportation act to banks, would you? 

Mr. Lyons. I am not discussing that at all. You have control of the public service 
corporations engaged in interstate commerce, and yet every State in the Union ha& 
authority to tax railroads and other agencies engaged in interstate commerce in any 
way they please. 

Mr. Black. Still they are not chartered by the Federal Government. They are 
fiscal agents. 

Mr. Lyons. That is quite true; but interstate commerce is under the control of 
Congress. 

Mr. Black. Commerce is. 

Mr. Lyons. And the agencies, the instrumentalities. 

Mr. WiNGO. That is theoretical. 

Mr. Luce. If I understood Mr. Bryan yesterday, his chief apprehension is that we 
may remove safeguards from the banks. 

Mr. Lyons. Yes. 

Mr. Luce. What would be your view as to inserting the word ''reasonable" in line 
11, so as to make it read: ''Also provide for the reasonable taxation of either the 
income of such association," etc. 

Mr. Lyons. I do not see any serious objection to it. I think that would mean 
exactly what the bill now means; but personally I would not have any objection. 

Mr. Dunbar. Russell Sage was mentioned as an example of the private banker 
who, as such, did not pay taxes on all his capital. Didn't Russell Sage, under the 
law, pay taxes on his individual wealth? Was he required to do so? 

Mr. Lyons. I suppose so; I don't know. You see, we have 48 States in the Union. 
Ramifications of the tax law are so varied that I do not pretend to know. I can not 
conceive of any State allowing a man like Russell Sage, with a great fortune, to escape 
taxation. I do not suppose he did. If he is not taxed in one way, he is in another. 
The particular method is not material to us. If he wants to incorporate, that is all 
right. 

Mr. Stevenson. But the question I was driving at is that there is capital of exactly 
the same kind that is engaged in the banking business. J. P. Morgan and other private 
bankers are doing the same business as national banks. Just because they do not 
happen to be incorporated you can turn them loose. 

Mr. Hough. May I answer that question? 

The Chairman. Yes. 

Mr. Hough. At the meeting with the tax association that was done with a view to 
correcting the difficulties which have arisen over this decision in the Richmond case* 
I happened to be on the committee that prepared that bill. In place of "moneyed 
capital in the hands of citizens and individuals," we placed in that bill "moneyed 
capital invested in the banking business." 

That bill was introduced in (Congress here. There have been five or six bills mtro- 
duced. Senator Nelson introduced one; Mr. Mills introduced another. Mr. Volstead 
introduced one; and two or three other bills were introduced. 

When we came down here in September, we had a meeting at which 25 or 30 States 
were represented, and it was pointed out to us that the provision in our bill would not 
meet the needs of some of these States which had classified property taxation. We 
do not have it in our State. 

It was pointed out, in the first place, that these men who are engaged in the business 
of private banking in New York do not engage in private banking as they do in the 
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State of Indiana, because our private bankers in Indiana are taxed exactly as national 
banks are taxed and exactly as State banks are taxed. They said that mey did not, 
in the first place, receive deposits subject to check, like the ordinary bank does. They 
said they engaged in a business which is more of an investment business than a bank- 
ing business. For that reason we want that changed so that it will apply only to banks 
and trust companies engaged in the banking business and incorporated under State 
laws. There is a class of States that has an income tax, whidi we do not have in 
Indiana, and they wanted authority, if they saw fit, to levy an income tax which would 
be applicable either to the shareholders of the bank or to the bank itself. 

We had, I suppose, a dozen meetings with the bankers' committee in an endeavor 
to arrive at some sort of a bill which would be satisfactory to all, but as Mr. Bryan 
said on yesterday, gentlemen cried, ** Peace, peace, peace; but there was no peace' '; 
and he attributed that to Patrick Henry instead of the Bible, where it rightly belongs. 
[Laughter.] 

Mr. Stbvbnson. The distinction which you seem to draw between the private 
banker and the incorporated bank is that one receives deposits and the other does 
not. 

Mr. Saxe. The gentleman is entirely mistaken. All the large banking businesses 
in New York have checking accounts. 

Mr. Stevenson. As I understand it, the distinction you draw between the private 
banker and the corporate banker is that the one receives deposits and the other does 
not. Isn't that it? 

Mr. HouoH. Checking deposits. It was pointed out that there were a great many 
private bankers who did not receive deposits. But I say that in our State they do. 

Mr. Stevenson. And that was the reason they were left out of the comparative 
arrangement here? 

Mr. Hough. It was done partially for that and partially to limit the question as to 
what the banking business was and not leave it open to the interpretation of the courts. 

Mr. Stevenson. But the business that is done by J. P. Morgan & Co. and other large 
private bankers is done on the invested capital and that is in direct competition with 
the stock of the national banks. 

Mr. Hough. I will have to let the gentleman from New York answer that. All I 
wanted to do was to show how this bill reached its present form and what we have been 
through. My judgment, when I put the clause of limitation in the other bill, was that 
national banks ought to be taxed as other moneyed capital invested in the banking 
business is taxed. But it was pointed out to me that there are some people who call 
themselves bankers who are not doing a banking business, but only an investment 
business. 

Mr. Stevenson. I take it from your statement that you admit that this bill will give 
the opportunity to a State to give a decided preference to a private banker over a 
national bank with respect to the question of the taxation of its capital. 

Mr. Hough. It may or it may not result in giving a preference. 

Mr. Stevenson. The question that concerns us is what power we are going to 
confer; what limitation we are going to remove. Are we going to remove a limitation? 
That is the question with us. 

Mr. Hough. Is not the question with you whether the proposed limitation is a better 
one than you now have? 

Mr. Stevenson. Don't you think in all fairness that this present limitation which 
enables the State to discriminate as between one man who nas capital incorporated 
and one who has it unincorporated, is a worse system than the other? 

Mr. Hough. There are 18 States that have the classified property tax. You would 
upset the taxing system of every one of these . States, and as my friend from North 
Dakota says, that would be a monstrous injustice. And then he glibly says in the 
next breath, **We are going to get out of paying taxes for the last three years. " I beg 
pardon for interrupting you, but I thought that should be cleared up, if possible. 

Mr. Fenn. May I make an inquiry, Mr. Chairman? 

The Chairman. State it. 

Mr. Fenn. In this discussion we have spoken of national banks, State banks, trust 
companies, and these private bankers. A man died awhile ago in New York who had 
a great amount of money. We have spoken of him. We have also spoken of J. P. 
Morgan & Co. and others, and how the law is applied to them. How are they taxed? 

Mr. Hough. A 3-mill income tax. 

Mr. Fenn. Don't they pay taxes the same as other individuals? Isn't it competent 
for the State to impose a tax upon those private concerns, if it sees fit? 

Mr. Hough. Yes. 
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Mr. Fbnn. You are bringing in a claas of business that is not recognized by any 
statute that I know of. You are mixing up J. P. Morgan, Russell Sage, and those 

Eeople who are doin^ a banking business, but they are taxed in some other way in Uie 
tates that they are in. 

Mr. Stevenson. But if the State does not impose a property tax on them and 
imposes a higher one on the national banks, then they are discriminated against. 

Mr. Fenn. You might say the same for every pawnbroker. 

The Chairman. Mr. Lvons, have you concluded your statement? 

Mr. Lyons. No. I will pr<Hnise to be brief with respect to what I have to say. 

Let me point out, without arguing it at all, that the comparison here does not refer 
to incorporated or unincorporated businesses at all. It says: 

'* And may also provide for the taxation of either the income of e^ch association , or 
the scares of such association, su'bject to the restrictions that whichever of the above 
classes shall be chosen the rate or rates of tax imposed shall be not greater than the 
lowest uniform rate or graduated rates imposed m respect of such class on banks, 
banking associations, or trust companies doing a, banking business " 

Mr. Luce. Mr. Chairman, I am sitting right nexijt to the witness and can with great 
difficultv hear what he is saying. May I ask for order? 

The CThairman. The conunittee will come to order. It is embarrassing to members 
of the committee and to witnesses. 

Mr. Dunbar. May I make the suggestion, Mr. Chairman, that the conmiittee is not 
out of order; it is the witnesses who are talking. 

The Chairman. The gentleman, from Indiana says that the witnesses are talking. 
The Chair calls attention to the necesEJ&ty for quiet. 

Mr. Lyons. That is entirely regardless of whether they are incorporated or not, 
but it says doting a banking business. 

Mr. Saxe. If you will read a little further you will see that it does say that. 

Mr. Lyons. If that is added, then I am mistaken about it. 

Mr. Black. It has not occurred in my State yet as to banking associations, but 
there has been a great deal of oiganissiation recently, in Texas, under what is known as 
the declaration of trust plan. They do not take out a charter, )>ut they make out a 
declaration of trust. To all intents and purposes it is a corporation. They file this 
declaration of tru£ijb with tfie county clerk. The organization takes no charter. I do 
not know but that that situation might happen as to banks, and if we leave this word- 
ing in there, it might cause trouble. 

Mr. Lyons. I see no objection to that. Let me point out two other things and then 
I shall be through. I beg your pardon for taking up so much at your time. 

Suppose you do not amend this statute, what will be the situation? It has just been 
stated that there are 18 States with classified taxes. The first element of it is a reduced 
rate on moneys and credits. In Minnesota the rate is 3 mills; in Iowa, it is 5 mills; in 
North Dakota, 3 mills; in Pennsylvania, 4 or 4.5 ; and in Maryland, I believe, 6. I mean 
on moneys and credits in the hands of private individuals. Wisconsin, New York, and 
Massachusetts go to the other extreme and, having an income tax, exempt moneys 
and credits altogether. Now, where are we? Moneys and credits are exempt from 
the property tax altogether, and the only tax they pay is the tax on the income which 
these moneys yield, in the hands of private individuals. They being exempt and we 
being restricted from taxing bank shares, under the Richmond decision, at a higher rate 
than is imposed upon ro.oney in the hands of private individuals and, considering that 
we can not tax their income, where are we? The national bank goes scott free. That 
is the situation in New York, Wisconsin, and Massachusetts, and in those States which 
have exempted money and credits from the property tax altogether. It is a situation 
that is not to be faced with equanimity by the cities in which these banks are located, 
and who are unable to tax tnem. 

The Chairman. Is it the practice in any State to tax State banks and trust companies 
at a higher rate than they are taxing national banks? 

Mr. Lyons. I do not know that there is discrimination between them. There may 
be such States. As to that I could not say. Ours are on the same basis and always 
have been. Let me go on with my comparison. I have attempted to show the situa- 
tion in Wisconsin. Right across the line, in Illinois, they have nominally this uni- 
form system, with moneys and credits included at the same rate. What happens? 
Illinois can go right along taxing national banks, as it always did, and so can these 
other States — ^more than half of them — tax national banks, as they have been doing, 
because there is a clause in the statute declaring that moneys and credits in the hands 
of private individuals are taxable at the same rate as others. Are they taxed? Every- 
body knows they are not. Because of this formula, when the Illinois law requires 
moneys and credits in the hands of private individuals to be taxed, they can impose 
the full burden upon national banks, and we can not do it at all. 
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Mr. Stevensok. Isn't that something with which the Wisconsin Legislature is 
concerned? 

Mr. Lyons. Wisconsin legislation was passed on the basis of uniyersal practice for 
50 years and on widespread and universal consensus of opinion as to what the law 
permitted. It appears that we were mistaken, as shown, by the Richmond decision, 
but the other States were doing the same. Massachusetts, New York, Mississippi, 
Delaware, I believe, or New Jersey, and the other States — ^there were 12 of them— had 
an income tax law largely exempting money and were all proceeding on this theory — ' 
a mistaken theory, of course, but nevertheless that was the situation. 

Mr. WiNQO. Have you or any of these gentlemen here means of knowing the classi- 
fications of these different States and the rates applying to each class? 

Mr. Lyons. I have not, and I may say that it is not enlightening on the question, 
because it has always been the practice and system in this country to permit States 
to determine their own systems of taxation. 

Mr. WiNQo. But you seem to overlook the factor that we have to look at it in a broad 
way and not view it from your particular point of view. 

Mr. Lyons. Certainly. 

Mr. WiNGO. We want to know the effect of the amendment. How can we know 
the effect of that amendment if we do not know the tax laws of the different States, 
so that we can figure with mathematical certainly just what the result of a change 
would be? 

Mr. Lyons. The rates are changed from time to time, and the laws, too, are changed 
from year to year, and it seems to me to be quite beyond the capacity of any single 
body to formulate a law now with a view to taking care of the varying conditions in 
the different States. They will not stay that way to-morrow, perhaps. 

Mr. WiNGO. At least, we can then have due regard to present conditions and can 
try to avoid injustice. 

Mr. Lyons. My answer is that you amply do it when you select the classes to which 
the national banks belong and prohibit discrimination against them there. 

Mr. WiNGO. How do we know the effect it is going to have on that class unless we 
know the classification? 

Mr. Lyons. Just tell us that the burden shall not be greater than that imposed 
upon 

The Chairman. That is just the question that raises doubt, in my mind, at least. 
It is the right on the part of the State to constantly change its laws. We are legislating 
for all national banks. There is no reason why a bank in New York City should be 
taxed any differently, so far as we are concerned, from a bank in Pennsylvania. 

Mr. Lyons. No. 

The Chaikman. I asked you a few minutes ago as to whether or not, to your knowl- 
edge, banks were taxed differently in the different States. I understand, for example, 
that Rhode Island does tax State banks and trust companies at a higher rate than 
national banks are taxed. 

Mr. Lyons. I think not. 

Mr. Hou&H. Not at a higher rate, but the aggregate tax is higher. 

The Chairman. I think it would be enlightening if you would give us the rates of 
taxes that are levied by the different States on different classifications. 

Mr. WiNGO. In framing the wording here, we should know what effect it will have. 
Possibly one wording might affect injuriously national banks in the States by throwing 
them into one classification, under present State laws, whereas another wording, with 
the same object in view, would have a different effect. In this connection, I am 
willing to agree with you that the State burden is for each State to determin . If, for 
instance, the people of Pennsylvania are more progressive than the people of other 
States, and they desire to build highways and canals and they want to tax themselves 
for improvements and benefits, necessarily they will have to levy a higher tax in order 
to get more revenue. Now, it is right for each State to det^mine whether or not it 
will make certain im,provements, and whether banks, real estate, and everything 
else, shall pay a higher burden. But in framing the language we should like to know 
what the effect will be . We should like to be able to tell what the effect is going to be . 
One man may say, *' What effect is that going to have in my State? We have certain 
laws there.' ' We ought to be able to tell him. We are not trying to be controversial. 
We want to be able to discuss intelligentiy the effect of the application of the language 
which we recommend to the House. 

Mr. Lyons. Let me say that I have no doubt that the disposition of those who 
appear here is to be helpful in every way they can. I have, perhaps, too rigidly 
assumed that it was within the province of each State to say how much money it 
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• 
should spend, and that it was the right of each State, with the permission of Congress, 
to impose a fair proportion of that burden on national banks. 

Mr. Luce. I want to get on the record my own judgment that we should depart 
very far from the purposes of this bill if we should undertake any specific and separate 
examination of the tax laws of the different States. 

Mr. LtoKs. I do not want to take up any more of your time, and it may be that 
I have seemed ungracious and unappredative of the courtesies ^own me by this 
committee. There is another clause in the bill to which I should like to refer. 

Mr. Stevenson. Before you leave the subject which you have been discussing, may 
I ask how many of these tax commissioners of the State have cooperated in framing 
and adopting this? 

Mr. Lyons. Twenty were actus^ly present and had proxies from others. The 
other States are approving it, so far as I know. 

Mr. WiNGo. I assume that all the States select statesmen and experts on tax ques- 
tions for this position. They do not select politicians at all. Congressmen, I assume, 
are the only politicians. Of course, in my State we never put politicians in places 
like that. 

Mr. Lyons. There is another clause here. To my mind it is virtually negligible, 
excepting as it is prospective. The income tax is growing, but in no State where 
there is an income tax does it raise a sufficient amount of money so that it could be 
accepted as a substitute for the property tax. So there is no likelihood whatever of 
choosing the income tax, for the reason that it is confined to the graduated rate, and, 
as you know, this bill does not permit taxation on both income and property. 

Mr. Stevenson. The income tax is growing, you say, but the income is decreasing? 

Mr. Lyons. It was this last vear. 

Mr. Dunbar. How do you ngure that the income tax business is growing? 

Mr. Stevenson. I say the income itself is decreasing. 

Mr. Lyons. I mean it is increasing in the number of States: 

Mr. Dunbar. You did not have reference to the Federal tax? 

Mr. Lyons. No, sir; not at all. So, in my opinion, that is prospective, and with a 
view to permitting the several States to apply income taxes to national banks as well 
as to other forms of property, if they should see fit to do so in the future. 

As to the urgency of this bill, or a bill of this kind, it seems to me it is very pro- 
nounced. That was shown on yesterday. That is true in our Western States gen- 
erally. The collection of taxes takes time. Thev are now engaged in collecting 
taxes levied in 1921. In our State we have until the Ist of March. Some of the 
banks have paid. They are already apprehensive. It is by no means true that all 
the national bankers are in sympatny with this opposition. I think many of them 
are regretting it. To illustrate it, we have one city in our State where, under special 
charter provision, the taxes become due on the Ist of January, and two national banks 
in that city have paid taxes in full without hesitation. . There was no protest what- 
ever. At any rate, as to all the other national banks, the taxes are due and the rev- 
enue is required. They have been assessed. There is a ^eat deal of urgency that 
some action should be taken at an early date. We are facing another assessment for 
another year. The situation that confronts us requires prompt attention. 

STATEMENT OF MR. MABTIN SAZE. 

Mr. Dunbar. Whom do you represent? 

Mr. Saxe. My firm in New York City represents some 15 of the large national 
banks in pending litigation — such banks as the Irving National, the Chatham-Phoenix 
the First National Bank, the National Park Bank, and banks of that class. The 
gentlemen on the side line are very glad to see me on this side, they say, and I will 
say to them that I was at one time in the State tax department and that I have been 
a tax commissioner. In line with what Judge Stevenson has said, there is a state of 
mind prevailing in these days which manifests itself in great zeal on the part of the 
tax people for the State of New York. I understand it, and I commend them for 
their zeal. I had the same zeal when I was connected with the tax department. 

I really think it will be of advantage to the committee, because it is apparent to 
me that the committee is disposed to get all the light it can on the subject, to get a 
very complete view of the situation, including the history of this section. 

It is necessary, at the outset, to get some fundamental conception with regard to 
these facts well in our minds. It is very apparent l^at there has been confusion on 
the part of a great many of the officials with respect to the decision of the Supreme 
Court and the interpretation of section 5219; and that there is a great deal of con- 
fusion with respect to the fimdamental conception of this tax. 
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For instance, the phrase, ''the power to tax has been granted by Congress to the 
States," is not correct at all. Congress never granted that power to the States. The 
States always had that power; it is an inherent part of their sovereignty. What 
was done by section 5219 was merely to embody into the statute the declaration of 
Chief Justice Marshall. 

You find, for instance, in the statute the provision that the States can tax real estate 
of the banks. They did not need t^t law to tax the real estate of the banks. They 
could sdways tax the real estate of the banks. 

Mr. Luce. No; they could not. 

Mr. Saxb. I say the power to tax is inherently in the States, but because 

Mr. Luce. Not national banks. 

Mr. Saxe. Just a moment, please. But because it was pointed out in McCullouph 
against Maryland that national banks were Federal agencies, they could not exercise 
the power. Congress had no power. You may laugh, but wait until we get through. 
The Federal Government is a Government of delegated powers; it has no powers 
except those conferred upon it by the Constitution. 

Mr. Luce. That doctrine is not popular. [Laughter.] 

Mr. Saxe. That may be, but it is tne basis of our law. The jjower to tax is inherent 
in the sovereign power of the State. The power to tax everything within the jurisdic- 
tion of the State is an inherent power of the State. What Congress did was this: It 
said, "You may tax shares," recognizing that you ought to have the right to tax 
property within your jurisdiction. "The way to do that is through shares." It 
saia, "We will permit you to tax shares of the national banks." Tms tax is a local 
tax; it IB not a Federal tax; it is a local tax. Congress never had power to levy a local 
tax in a State for a local benefit. Congress can only levy taxes for the benefit of the 
Federal Government. Therefore, Congress never had power to levy a bank-stock tax 
for the benefit of the State or municipality; and that leads to the reductio absurdum of 
the validiating clause; and it follows that Congress has not the power to validate 
such a tax, because it never had the power to lay such a tax in the first instance. We 
must not get away from the true fundamentals here. 

Mr. Dunbar. If Congress has not the power to validate such a tax, then the Irving 
National Bank of New York would escape taxation. 

Mr. Saxe. Not at all; because the stockholdres paythe income tax on shares. 

Mr. Dunbar. But how about the State, county, and city taxes? 

Mr. Saxe. As the law stands, it can not be imposed upon the banks. They have 
not assessed the other moneyed capital in the city and State of New York. I will 
show you directly that in 1921 $1,700,000,000 of moneyed capital in the hands of 
bankers and investment houses was untaxed, and the total baiik stock in New York 
City for that year was $595,000,000. 

Mr. Dunbar. Does the gentleman mean to convey the information that absolutely 
all taxation on that capital mentioned was escaped? 

Mr. Saxe. Except the individual tax. 

Mr. Dunbar. How was the individual taxed? . 

Mr. Saxe. Only on his income. That capital was exempt under the law of the 
State of New York. What happened was this: When we had personal property 
taxes the banks had the advantage because they put a 1 per cent tax on the banks, 
and the personal property tax was usually higher, out the holder of personal property 
could deduct deots. But the bank stocks could not deduct debts, When they 
changed from the personal property tax to the income tax, what did they do? They 
exempted all intangible personal property from local taxation, except bank shares. 
They left a 1 per cent tax on bank shares. There Ib the reason for that. 

Mr. Dunbar. Then, according to the laws of the State of New York, national banks 
are discriminated against, are they not? 

Mr. Saxe. That is what we are contending in the court to-day. The main case has 
not been decided, and there is fear that it is going to be adversely decided; that is, 
that the decision will be adverse to the city. 

Mr. Dunbar. Doesn^t this bill provide for the national banks wherever they operate 
in New York? Doesn't it provide that they shall not be discriminated against? 

Mr. Saxe. As far as State banks and trust companies are concerned, but not so far 
as private bankers or those doing a banking business are concerned. 

Mr. Dunbar. But we are dealing with national banks. Under the provisions of 
the bill national banks can not be discriminated against by any State system of taxa- 
tion. 

Mr. Saxe. Only as far as comparison is made with the State banks and trust compan- 
ies. It may be a discrimination against them as far as private bankers or invest- 
ment houses are concerned. 

Mr. Dunbar. Private bankers are individuals. 



68 STATE TAXATION OF NATIONAL, BANKS. 

Mr. Saxb. They are partnershipB, as a rule. Let me give you a little light on that. 
Let me refer to the Hanover Bank case. 

Mr. Bliss. Did I understand you to say, Mr. Saxe, that the banks were taxed on 
capital, surplus, and undivided profits? . 

Mr. Saxe. Yes. * 

Mr. Bliss. And that the individual paid a tax on some other basis, and that the 
individual was allowed to deduct indebtedness and the banks were not? 

Mr. Saxe. That was when we had the personal-property tax; yes. 

Mr. Bliss. How do you figure that the bank dia not deduct indebtedness? 

Mr. Saxe% The tax is not against the bank; it is against the shareholders. It is 
made up by totaling the surplus and undivided profits and dividing by the number 
of shares and assessing each shareholder proportionately. 

Mr. Bliss. But the banks deducted their indebtedness from that. 

Mr. WiNOO. They do not tax the banks. 

Mr. Saxe. You can not tax banks imder section 5219. You can only tax the 
shareholders. 

Mr. WiNGO. There is no State in the Union where the bank itself is taxed. It is 
simply on the real estate. 

Mr. Saxe. Yes; you can do that. 

Mr. WiNGO. They pay for the stockholders, and then they take the net worth. 

Mr. Saxe. In practice; yes, sir. 

Mr. WiNGO. In other words, we follow the rule of the Supreme Court that the stock 
is a separate entity. 

Mr. Stevenson. But the bank pays on the stock. 

Mr. WiNGO. But it also pays its own tax. 

Mr. Saxe. If I may proceed for a moment with respect to this competition with 
moneyed capital in New York City, I should like to make it clear to the committee. 
A witness for the bank in the pending suit was Mr. George E. Roberts, who was for 
13 years the director of the United States Mint. He has been for a number of years 
and is now the vice president of the National City Bank of New York, and he is, 
perhaps, one of the l^wiing authorities on banking statistics in the United States; he 
IS so conceded to be. He testified, without contradiction — ^there was no evidence 
whatever put in to contradict him — ^that the leading private banking concerns in 
New York City had an invested capital of over $200,000,000 employed in operations 
similar to those of national banks; that the leading bond and investment houses in 
New York City had an invested capital of at least $100,000,000 employed in operations 
similar to those of national banks; that during 1921 the private banking, bond, and in- 
vestment houses in New York City put out two issues — of one-half million and upward — 
of bonds and notes, aggregating over $900,000,000; in which amount was not included 
any securities of the United States or of the State of New York or said State's political 
subdivisions, nor any issues participated in by banks, trust companies or their sub- 
sidiaries; that such private banking, bond, and investment houses during 1921 in 
New York City also put out such issues — of less than one-half million each — aggregating 
not less than $100,000,000; that the amount of ** commercial paper** dealt in durinfi; 
1921 by private dealers in New York Citv, with their own funds, aggregated 
$170,000,000, conservatively estimated; that the amount of "acceptances" purchased 
or dealt in during 1921 in New York City by individuals or corporations, other than 
banks and tnuA companies, amounted to $240,000,000, conservatively estimated. 
Besides this, d'dring the year 1921 there was a very considerable amoxmt of moneyed 
capital owned and employed by individuals te discount paper, make collateral loans, 
and buy and sell acceptances. Those figures which I have given you tetal 
$1,700,000,000. 
Mr. Stevenson. Is there any transfer tax paid on those? 
Mr. Saxe. Do you mean stock transfer tax? 

Mr. Stevenson. I do not know what you call it. Don't they p^ a transfer tax? 
Mr. Saxe. They do on stock. We are not speaking of stocks. We are speaking of 
bonds, commercial paper, and acceptances — ^the very things the banking business is 
done with. 
Mr. Stevenson. Moneyed capital? 

Mr. Saxe. Moneyed capital used in the banking business exclusively. 
Mr. Leser. Does he give the amount of discounts? 

Mr. Saxe. No. ^ 

Mr. Leser. Isn't that an essential thing in a bank? I 

Mr. Saxe. I do not know that that is any more essential than these other trans- I 

actions. We have bankers who can explain that better than I can. What we did * "^ 

was this, because the United States Supreme Court has pointed out repeatedly that J 

what they meant by moneyed capital was moneyed capital in competition with banks; i 
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we confined it to that kind of moneyed capital which was actually in competition with 
the banks and which it could be demonstrated beyond contradiction was in com- 
petition with the banks. The record in this case shows that, as a matter of fact, the 
money was taken out of the Thanks by the private bankers and used for these very pur- 
poses in competition with the banks. 

Mr. Black, TaJce a national bank, for example. I do not understand that they 
float bond idsues. They underwrite preferred stocks and things of that kind. 

Mr. Saxe. They participate in that. 

Mr. Fenn. They lend money to the underwriters. 

Mr. Saxe. They participate. 

Mr. Fenn. Of course, it is participation. If I start a manufacturing concern and 
go and borrow money at the bank to start it with, to that extent they participate. 

Mr. Saxe. We also brought out in this case that these banking concerns maintain 
checking accounts for their customers. If a man has credit high enough he can have 
a checking account with J. P. Morgan, Kuhn, Loeb & Co., or Speyer & Co. 

Mr. GoLDSBOROUGH. As I understand it, under this bill the State banks in New 
Y'ork would be discriminated against in favor of the private bankers, just as national 
banks would be discriminated against, under your theory. 

Mr. Saxe. Yes. 

Mr. GoLDSBOROUGH. Dou't you think that the State Legislature of New York is in 
closer touch with that situation and better able to keep watch than the National 
Congress is? 

Mr. Saxe. So far as taxing these private bankers is concerned, undoubtedly. That 
is their business. 

Mr. GoLDSBOROUGH. Dou't you think that, as a matter of fact, the policy of the State 
of New York regarding institutions in general should be the policy of the National 
Congress, rather than that the National Congress should undertake to say what the 
policy of tihie great State of New York should be in r^ard to the taxation of banks in 
general? 

Mr. Saxe. Do you want my personal opinion? 

Mr. GoLDSBOROUGH. I do. 

Mr. Saxe. I say no; that the National Congress should not regard the State of New 
York with respect to this kind of legislation; it should r^ard the entire country. 

Mr. GoLDSBOROUGH. I Wanted to get your view. 

Mr. Saxe. I say no. We have an exceptional situation in New York. But, gen- 
tlemen, you must not lose sight of the purpose of this legislation. That is what I 
want to come to. 

Mr. WiNGO. I want to follow you, because I understand you have a peculiar situa- 
tion in New York. You have a classified tax system in New York, have you not? 

Mr. Saxe. No, sir; we have the income tax. 

Mr. WiNGO. You have the property tax, and yon have the income tax? 

Mr. Saxe. We have the property tax on tangible personal property. 

Mr. WiNGO. Possibly I can make myself clear by using a concrete illustration. 
Frequently lawyers from different parts of the Union use language and are misunder- 
stood by lawyers from another section. For instance, we will take J. P. Morgan & Co. : 
Just what taxes, under the State laws of the State of New York, have Moi^n & Co. 
been called upon to pay? 

Mr. Saxe. Absolutely none, except real estate taxes on the banking house. 

Mr. WiNGO. Well, we will eliminate real estate. 

Mr. Saxe. They pay absolutely none. 

Mr. WiNGO. In all States they are taxed on real estate. I suppose that is one com- 
mon tax in every State. Now, take what you might call the "moneyed capital" tax. 
They pay an income tax? 

Mr. Saxe. The individuals. 

Mr. WiNGO. Well, the individuals. 

Mr. Saxe. In the firm. 

Mr. WiNGO. You have, I suppose, this situation: A State income tax applies to 
individuals, partnerships, and corporations? 

Mr. Saxe. Only to individuals and corporations. 

Mr. WiNGO. And partnerships? 

Mr. Saxe. There is no tax on partnerships as such. 

Mr. Win GO. Each individual member of the partnership renders his return? 

Mr. Saxe. Exactly. 

Mr. WiNGO. It has the same effect. That is the point I am trying to get at. Mem- 
bers of the firm of Morgan & Co., or any other private bankers, have to pay an income 
tax to the State of New York upon their private incomes from partnership business? 

Mr. Saxe. Yes. 
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Mr. WiNGo. That is the only tax they pay, is it? 

Mr. Saxe. Yes. 

Mr. WiNoo. You have no intangible property tax in New York? 

Mr. Saxb. No, sir; that is absolutely exempt. 

Mr. WiNGO. We will take an incorporated bank— a State bank: What tax does it 
pay? What tax does it have to pay other than a real estate tax? 

Mr. Saxe. The same as the national bank; that is, 1 per cent on the capital stock 
and surplus, in the shape of shares. 

Mr. WiNQO. In other words, each stockholder is taxed and the bank pays it for him? 

Mr. Saxe. And charges it to the account of the shareholder. 

Mr. WiNGo. But the bank does not pay the income tax? 

Mr. Saxe. Not the bank — the individual. 

The Chairman. In arriving at the value of the tax, do they take the actual figures 
of the capital stock, surplus, and undivided profits? 

Mr. Saxe. Yes. 

The Chairman. Do they take into consideration the* market value of the stock? 

Mr. Saxe. No. 

The Chairman. In order to ^x that valuation? 

Mr. Saxe. The tax commissioners have the power, but it is practically done on the 
reports that are made by the bank to the tax commission. It is taken from their 
books. 

The Chairman. The local assessor has nothing to do with it? 

Mr. Saxe. The tax commissioners are the local assessors in the State 6i New York. 

Mr. WiNGO. Let us eliminate the private bankers for a moment. I want to talk 
about the State banks. We will eliminate, too, payments for stockholders, because 
that is not a tax on the bank. What tax deep the State bank pay? 

Mr. Saxe. No tax at all. 

Mr. WiNGO. The only tax that it pays is the one that it pays for its stockholders? Is 
that the only tax? 

Mr. Saxe. Yes. 

Mr. WiNGO. Has the State of New York sought to impose a different tax on national 
banks? 

Mr. Saxe. Different from State banks? 

Mr. WiNGO. Yes. 

Mr. Saxe. No. 

Mr. WiNGO. They do not call on the national banks to pay an intangible property 
tax; neither do they call on private bankers to pay an intangible tax. The national 
bsijik does not pay a tax on the capital stock, does it? 

Mr. Saxe. It does through the shareholder. 

Mr. WiNGO. I am talking about for itself. 

Mr. Saxe. They can not under the law as it stands. 

Mr. WiNGO. I am not talking about what they can do; I am tdlking about what 
is the fact. The stockholder's tax is paid by the stockholders, or paid by the bank for 
the stockholder. In other words, it is a case of collection at the source, so to speak. 
As I understand it, you say that no banking corporation in the State of New York pays 
any tax, except upon real estate and, as agent, on the stockholder's tax; is that all? 

Mr. Saxe. That is all. 

Mr. WiNGO. What are you complaining about? 

Mr. Saxe. We are complaining that Qie shareholders in the banks who pay this 
1 per cent tax also have to pay the income tax on the income from dividends, whereas 
the private banker in competition merely pays the income tax and does not have 
to pay the 1 per cent tax. There is a 1 pfer cent discrimination there. 

Mr. WiNGO. What you want to do, then, in amending the law is to authorize a tax 
on the shares, and you also want to have a similar tax, or authorize a similar tax, 
that would reach the private banker. That is, you would not want the bank to have 
to pay on the shares of the stockholder, or the national bank stockholder, anything 
more than the State would require the private banker to pay? 

Mr. Saxe. I want to amend it so that moneyed capital engaged in similar opera- 
tions will be taxed. 

Mr. WiNGO. In the State of New York the national bank would not pay anything 
now unless the Legislature of New York should undertake to amend the law to tax 
the private banker? 

Mr. Saxe. The private banker does not pay anthing. 

Mr. WiNGO. Your point is that the stock tax is a capital tax? 

Mr. Saxb. It is. There is no getting away from it. 

Mr. WiNQO. You want the private banker to pay the capital tax? 

Mr. Saxe. Or something similar. 
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Mr. WiNGO. You ffiv that under the law the private banker pays no tax? 

Mr. Saxe. Yes. We do not have to complain about tiie way me law is now. We 
are satisfied. We say that if you leave it alone we will not complain, because we 
can go to the courts and get our remedy in the courts. You are seeking to take it 
away. 

Mj*. Stevenson. If we leave the law alone, are not the national banks escaping 
taxation? Do you want that? 

Mi. Saxe. No; I do not see that they are escaping it. 

Mr. Stevenson. We are trying to make the law valid. 

Mr. WiNGO. I think you are overlooking this proposition. I may be in error, but 
I think it is fair to assume that the distress and the disordered conditions that have 
been brought about from the standpoint of the municipalities and States by reason 
of the Richmond decision are going to compel Congress to pass some kind of an act, 
so that the thing we are interested in is to what Bxtent we are going to authorize the 
State to tax stock in national banks. 

Mr. Saxe. In answer to that, Mr. Congressman 

Mr. WiNGO (interposing). We are not going to leave it as it is. That would not 
be right. The question is not. Shall we tax at all? but the question is. How are we 
going to clarify the law, which has met with conflicting^ interpretations, and the 
latest interpretations of which leave cities, counties, and towns with finances dis- 
ordered, and a certain group of people getting the benefit of the protection of laws 
while they escape bearing any share of the biu'den of the taxation? 

Mr. Saxe. I nave no plan for future taxation. Undoubtedly some change should 
be made. There is a conmiittee of the American Bankers* Association working on 
that. Give them an opportunity^ to study this (question and they will come forward 
with some plan. What I am driving at here is this: I am here as an attorney represent- 
ing clients, and what I am claiming or contending for here is not to retroactively 
take away rights which these banks have had. That is my point. I am frank about 
it. It is the invalidating clause that I am protesting against. 

Mr. WiNOO. Do not misunderstand me. As a committee we are ^ing to enact 
some legislation. Since you are actii^ as an attorney, and are acquamted with the 
situation, we want the benefit of your experience and your recommendations as to 
what character of authority we shall give the State of New York and the other States. 

Mr. Saxe. I can answer that. 

Mr. WiNGO. You want us to oppose the retroactive plan? 

Mr. Saxe. Oh, yes, sir. 

In answer to the first question, I would say that I would extend that definition 
so as to include moneyed capital in competition with banks — ^moneyed capital engaged 
in similar operations as banks. 

The Chairman. In your State you have private bankers who are not taxed at all 
and then you have State banks and trust companies. 

Mr. Saxe. This would force the State to tax them. In order to keep the tax" on 
national banks, thev would have to keep the tax on private bankers. 

Mr. Fenn. Would you remove the income tax? 

Mr. Saxe. That is up to the legislature. 

Mr. Fenn. Is it not all up to the legislature? 

Mr. Saxe. Yes; but it rests with you gentlemen on account of the power you give 
to the legislature. 

Mr. Luce. Why is it our duty to hold a club over the legislating? 

Mr. Saxe. It is your duty to protect national banks a^amst discrimination. 

Mr. WiNGO. Isn*t that an erroneous conclusion? Isn't it wrong to say that in order 
to protect the national banks we have to dictate to the legislature? Don't you think 
it would be wrong to take advantage of the legislature and force it to do as we say? 
Isn't economic pressure more vicious than pressure through military force? 

Mr. Saxe. In the last ansdysis I entirely agree with you. This is not a situation 
of that sort. 

Mr. Black. All that you are contending for is that in delegating authority to the 
State l^islature to tax' shares on the income, it is the duty of Congress to place a 
certain limitation as to how far they may go. Then the question, anof the only ques- 
tion, as I see it, is whether we shall hold the comparison down to the rigid rules of 
trust companies and State banks incorporated under State laws, or whether we shall 
make the limitation broad enough so as to confine the limitation to all individuids, 
associations, and corporations doing a banking business. I think that brings down the 
issue. 

The point in my mind, and one that I would like the gentleman to address himself 
to, if he cares to, is this: It is necessary, as I view it, for the committee to avoid a 
definition of the law which will require a long line of court decisions to interpret it 
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and which they probably never will interpret to the satisfaction of anybody. That 
comparison must be mside with things that are comparable. I am in doubt as to 
whether we can go any further than State banks and trust companies incorporated 
under the laws of the several States. We ought to make a rule that will not require 
a lot of court decisions to construe. When we once start out in the broad field of 
finding limitations to capital in competition with national banks, we immediately 
enter upon another field of court construction. 

Mr. Saxe. May I ask you gentlemen to bear ^ith me for a few moments, because I 
want to say frankly that I do not believe the eentlemen around this table are con- 
versant with the history of the making of this law in 1864. You know that all the 
wisdom that we have nowadays was not bom in recent years. There was a great deal 
of wisdom which existed before our time and which will exist after our time. There 
was considerable wisdom shown by gentlemen in the Senate and House in the year 
1864. I am going to ask you to bear with me a moment or two while I call your 
attention to excerpts appearing in the Congressional Globe concerning the debates. 

The act of 1863 establishing the national banking system gave no power to the States 
to tax national banks in any way and, as has been held repeatealy by the United 
States Supreme Court, these banks, being agencies of the Federal (jovernment, can 
not be taxed either directly or indirectly without the consent of Congress. 

Early in 1864 a bill (H. R. 333) was presented in the House of Representatives to 
revise the national banking and currency system, which was thoroughly discussed and 
was the basis for the bill (H. R. 395) finally passed. 

This bill, No. 333, containing no provision for State taxation of national banks, the 
following section was proposed from the floor of the House by Mr. Van Valkenburgh, 
of New York, on April 3, 1864: 

**That nothing in this act shall be so construed as to prevent the taxation by the 
States of the capital stock of the banks organized under this act the same as the property 
of other moneyed corporations for State and municipal purposes." 

Mr. Davis of Maryland objected that this would ** withdraw the banks from the 
protecting shield of the (Bank of the United States) decision and subject them to the 
unlimited discretion of State taxation." There was much discussion, and inci- 
dentally it was pointed out that the limitation* was insufdcient because States might 
adopt a system for taxing moneyed corporations higher than other forms of property. 
Finally, Mr. Van Valkenburg accepted an amendment offered by Mr. Hotchkiss, of 
New York, to be added to the clause just quoted and to read: 

**And no State shall impose any tax upon said associations or their capital, circula- 
tion, dividends, or business at a higher rate of taxation than shall be imposed by the 
said State upon the same amount of moneyed capital in the hands of individual 
citizens of said State." 

These two clauses combined as one section were adopted as part of H. R. 333 by 
the House April 6 1864. 

In the national banking and currency bill finally passed (H. R. 395), the tax clause 
as first drafted was as follows: 

^^ Provided, That nothing in this act shall be construed to prevent the market value 
of the shares in any of the said banking associations, held by any person or body 
corporate created by State law, being included in the valuation of the aggregate 
personal property of such person or State corporation in assessing any tax imposed by 
any State or municipal authority on the aggregate personal estate of all persons sub- 
ject to the authority of such State or municipality." 

This limitation was evidently not deemed to be strict enough by the Senate Finance 
Committee, for when the bill was reported to the Senate, with other amendments, 
this tax clause had been changed and the phrase ''not at a greater rate than is assessea 
upon tiie moneyed capital in the hands of individual citizens " again appeared. 

As reported to the Senate by Senator Fessenden, chairman of the Finance Com- 
mittee, liie tax provision read : 

^^ Provided, That nothing in this act shall be construed to prevent the market value 
of the shares in any of me said banking associations, held by any person or body 
corporate created by State law, from being included in the valuation of the personal 
property of such person or corporation in the assessment of all taxes imposed by or 
imder State authority for State, county, or municipal purposes; but not at a greater 
rate than is assessed upon other moneyed capital in the hands of individual citizens 
of each State, and all the remedies provided by State laws for the collection of such 
taxes shall be applicable thereto: Provided, also, That nothing in this act shall exempt 
the real estate of associations from either State, county, or municipal taxes to the 
same extent, according to its value, as other real estate is taxed." 

Objection was at once raised by Senator Chandler of Michigan that this would 
permit the banks to be taxed out of existence* Senator Fessenden of Maine, sup- 
porting the tax clause, said : 
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^The question as to taxing these banks out of existence, which has been talked 
about, has not the slightest application in the world, because we limit the power of 
State taxation. They must tax this property thus invested precisely as they tax 
other personal property, and to no greater extent." 

This argument that the bauks were protected and that their exercise of Fedferai 
functions could not be impaired because the States could not tax them more than 
they taxed other property reappears through the debates. 

Mr. Sumner, of Massachusetts, objected to this tax clause, because it would make a 
new banking system subject to the varying conditions in different States, and he argued 
for uniformity, "That the tax in one part of the country should not differ from a tax it 
shall pay in any other part of the country. * * * We are trying to render a great 
service to the country," he said, "to place its currency on a permanent foundation, 
one which shall give strength to its finances and enable the Repubhc to go triumphant 
through all its perils. Those great ends will be best served by making the institution 
strong, and particularly by pla ing it — that is, the national banking system — so that no 
State taxation shall interfere in any way with its solidity, with the uniformity of its 
operations, or with its completed efficiency." 

Mr. Sherman, of Ohio, argued for a Federal tax on the national banks, saying, "If 
you leave them to all this diversified local taxation, or to encounter local prejudices, 
because moneyed capital always does encounter local prejudices, I believe you will 
bring them within the declaration made by Chief Justice Marshall that 'the power to 
tax is the power to destroy.' " 

Mr. Sumner again spoke against this tax clause on April 27, quoting at length from 
the opinion of Chief Justice Marshall in McCuUough v. Maryland, emphasizing the 
phrase of the justice that "the power to tax involves the power to destroy; that the 
power to destroy may defeat and render useless the power to create." In closing 
Mr. Sumner said: " Every argument which goes to sustain this great judgment, may 
be employed against this proposed concession to the States of the power to tax this 
national institution, whether directly or indirectly." 

In reply, and again in defense of the tax clause, Mr. Fessenden said: 

"By the very provision we have made they — i. e., the States — are limited in their 
power of taxation; they can tax this property only as "all other property is taxed." 

Other Senators quoted McCullough v. Maryland as a guiding principle, hostile to 
granting the States the power given by this tax clause. Running all through the dis- 
cussion is the desire to deal fairly witn the States by not withdrawing large amounts 
of capital from their taxing power, tempered by the fear that unrestricted power of 
taxation would enable the States to impair this agency of the Federal Government; 
and always the argument by the supporters of the tax clause, that such fears were 
groundless because of the limitation that taxation of the banks by the States must not 
exceed the taxation of other property within their jurisdiction. 

When the bill was returned to the House, the amendments were not accepted and a 
conference committee was appointed. On May 31, Mr. Hooper, from the Conference 
Committee, reported to the House that agreement had been reached on various amend- 
ments to H. K No. 395, and read the taxation section, which was substantially the 
same as the present section 5219, except for an additional clause that the rate on 
national banks should not exceed that on State banks. 

The question was then asked by Mr. Noble: 

"I wish to know how the bill stands in reference to the rights of the States to tax 
these banks for State purposes." 

Again the explanation. Mr. Hooper said: 

''It leaves the right to the States to tax these banks at the same rate as they tax 
other moneyed property in the States." 

This was apparently satisfactory, and there was no further debate in the House nor 
in the Senate. ^ 

Mr. WiNGO. So as to get your point of view, does your research disclose whether 
any of the States at that time had evolved any classification, or did they confine 
themselves to the general property tax, uniform in rate and in its application to all 
classes of property? 

Mr. Saxe. At that time you practically had only the general property tax. 

Mr. WiNGO. Somewhere I read a few years ago in that debate that one reason they 
cut out the State banks was on account of the very question you raised to-day, that 
the words "State banks" might be construed to mean only regular banking institu- 
tions that were given charters by the State, and would not reach private bankers. 
And I was convinced that the intention at that time was not to grant further restric- 
tions by cutting out the words "State banks," but the idea was to authorize the States 
to tax them all alike. That same question might be raised that you raise now, but 
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the queetion is whether at that time the intangible prox)erty taxes in the different 
States were lower than other property taxes. 

Mr. Saxe. So far as I know, there was no classified tax at that time. 

Mr. Wmoo. So, as a matter of fact, Congress could not have contemplated the rule 
that was laid down in the Richmond case. 

Mr. Saxe. That is just exactly what it contemplated. 

Mr. Stevenson. It was expressly stated that unless something of this kind was 
inserted they would be able to tax national banks at a higher rate. 

Mr. Saxe. If I am not boring you with these things, I snould like to go on. 

Mr. WiNGO. You are .very interesting. I want to get your view. 

Mr. Saxe. I have given you the view, of course, at the time of the adoption of this 
section. Now let me show you how the court treated it. I mean by that the United 
States Supreme Court, because they interpreted and construed that section. 

On yesterday Mr. Bryan read to you from the case of People against Weaver, in 
100 U. S. 

Mr. Black. What year was that? 

Mr. Saxe. That was People against Weaver. 

Mr, Black. Yes. What year? 

Mr. Saxe. 1879. I do not know whether you want that repeated. I do not know 
whether he read this same part or not. Suppose I give you a part of it. In referring 
to the purposes of this section, it was said: 

**This might have been prevented by fixing a precise limit in amount. But Con- 
gress, with due r^ard to the dignity of the States, and with a desire to interfere only 
so far as was necessary to protect the banks from anything bevond their equal share 
of the public burdens, said, you may tax the real estate of tne banks as other real 
estate is taxed, and you may tax the shares of the bank as the personal proi)erty of 
the owner to the same extent as you tax other moneyed capital Invested in your State. 
It was conceived that by this qualification of the power of taxation equaUty would 
be secured and injustice prevented." 

In the case of Boyer v. Boyer (113 U. S., 689) — ^by the way, Mr. Chairman, that is 
a case that comes &om your State — Pennsylvania, rennsylvania was one of the first 
States to have a classified system, and as the result of that they exempted a lot of 
X)er8onal property from local taxation. 

Mr. WiNQO. What was that decision? 

Mr. Saxe. The one from which I read was People v. Weaver (100 U. S., 539). - 

In Boyer v. Boyer, which is a Pennsylvania case, the question arose due to the fact 
that they had exempted a lot of intangible personal property from local taxation. 
Pennsylvania had put on a 3-mill tax on intangibles, and Ua&t was later changed to 
a 4-mill tax. They exempted a lot of this personal property from local taxation, ex- 
cept bank shares, and the banks raised the question, and the United States Supreme 
Court, in Boyer v. Boyer (113 U. S.), said: 

"Capital invested in national-bank shares was intended to be placed upon the same 
footing of substantial equality in respect of taxation by State authority, as the State 
establishes for other moneyed capital in the hands of individual citizens, however 
invested, whether in State bank snares or otherwise.' ' 

The United States Supreme Court declared the national bank-stock tax invalid in 
Pennsylvania, and from that day to this Pennsylvania has not been able to tax State 
bank shares any more than at a 4-mill rate, although you have an 8-mill value. 

Mr. Luce. Did they define moneyed capital in that decision? 

Mr. Saxe. That is 113 U. S. 689, the year being 1884. 

The Boyer case is the case which we contend controls the New York situation. 
We are not depending iipon the Richmond case. It was in the Boyer case that we 
had this exemption. 

Mr. WiNGo. The Supreme Court, in the Boyer case, decided identically what it 
decided in the Bichmond case, did it not? 

Mr. Saxe. They held the same thing as to moneyed capital, but the point there 
was one of exemption. They had exempted other moneyed capital. You must get 
this picture clear in your minds. 

Mr. WiNGO. The fundamental principle they laid down in the Boyer case was 
practically the same as the reasonmg of tiiie court in the Richmond case, was it not? 

Mr. Saxe. I will come to that. I have several like that. 

Mr. WiNoo. It was practically going back to the same old decision. 

Mr. Saxe. They have never gone away from that position, as I will show you, Mr. 
Congressman. 

Now, the leading case is the Mercantile Bank v. New York (121 U. S., 138), which 
was decided in 1876. 
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Another leading case is Amoskeag Savings Bank v, Purdy (231 U. S., 373). What 
year was that, Mr. King? 

Mr. King. 1909. 

Mr. Saxe. I am going to quote from the Amoskeag case, because in that they quoted 
from the Mercantile Bank case on this question of moneyed capital. This is an eluci- 
dation expression on the part of the United States Supreme Court. The court said: 

"The key to the proper interpretation of the act of Confess is its ]3olicy and purpose. 
The object of the law was to establish a system of national banking institutions, in 
order to provide a uniform and secure currency for the people, and to facilitate the 
operations of the Treasury of the United States. The capital of each of the banks in 
this system was to be furnished entirely by private' individuals; but, for the protec- 
ticm of the Government and the people, it was required that this capital, so far as it 
^waa the security for its circulating notes, should be invested in the bonds of the United 
States. These bonds were not subjects of taxation; and neither banks themselves, nor 
their capital, however invested, nor the shares of stock therein held by individuals, 
could be taxed by the States in which they were located without the consent of Congress 
being exempted from the power of the States in this respect, because these banks were 
means and agencies established by Congress in execution of the powers of the Govern- 
ment of the United States. It was deemed consistent, however, with these national 
uses, and otherwise expedient to grant to the States the authority to tax them within 
the limits of a rule prescribed by the law. In fixing those limits it became necessary 
to prohibit the States from imposing such a burden as would prevent the capital of 
individuals from freely seeking investment in institutions which it was the express 
object of the law to establish and promote. 

The business of banking, including all the operations which distinguish it, mi^ht 
be carried on under State laws, either by corporations or private persons, and capital 
in the form of money might be invested and employed by individual citizens in many 
single and separate operations forming substantial parts of the business of banking. 
A tax upon the money of individuals, invested in the form of shares of stock in national 
banks, would diminish their value as an investment and drive the capital so invested 
from this employment, if at the same time similar investments and similar employ- 
ments under the authority of State laws, were exempt from an equal burden. The 
main purpose, therefore, of Congress, in fixing limits to State taxation on investment 
in the shares of national banks, was to render it impossible for the States, in levying 
auch a tax, to create and foster an \mequal and unfriendly competition, by favoring 
institutions for individuals carrying on a similar business and operations and invest- 
ments of a like character. The language of the act of Congress is to be read in the 
light of this policy.'* 

In a later case — ^Bank of California v. Richardson (248 U. S., 476), year 1918, the 
United States Supreme Court again reiterated that same position. Then we come 
4own to the casse of Merchants National Bank against the city of Richmond. Let us 
see what they said there: 

"The terms of the act of Congress, therefore, include shares of stock or other interests 
owned by individuals in all enterprises in which the capital employed in carrying 
on its business is money, where the object of the business is the making of profit by 
its use as money. The moneyed capital thus employed is invested for that purpose 
in securities by way of loan, discount, or otherwise, which are from time to time, 
According to the rules of the business, reduced to money and reinvested. It includes 
monev in the hands of individuals employed in a similar way, invested in loans, or in 
seciu'ities for the payment of money, either as an investment of a permanent character, 
or temporarily with a view to sale or repayment and reinvestment. In this way the 
moneyed capital in the hands of individuals is distingui^ed from what is known 
generally as personal property." 

Now. you see that what the United States. Supreme Court did was merely to narrow 
<lown tins idea of moneyed capital in the hands of individuals to moneyed capital in 
the hands of individuals in competition. The extreme point to which they went in 
the earlier cafe was to say it must be hostile, unfriendly competition. All they did 
in the later case was to drop out ''hostile" and "unfriendly." 

Mr. WiNGO. Did I understand you to say that Pennsylvania was the first State to 
undertake to classify and put diffjerent rates on different classes of property? 

Mr. Saxe. I imderstand that Pennsylvania was the first State. 

Mr. WiNGO. When was that? 

Mr. Saxe. I should say early in the eighties. The Boyer case was decided in 1884. 

Mr. Leser. It was in the early eighties. 

Mr. Saxe. Yes; it was in ^e early eighties, I am sure. 

Mr. WiNGO. At the time section 5219 was originally written, there was no classifi- 
cation of properties, and in all the States they levied a property tax? 
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Mr. Saxe. Yes; but bear this in mind, sir, and I want to make a prophecy in this 
connection: This is another thins you are ^ing to laugh at, lut 10 years from uov^ 
you will say that I was right. This matter is occasioned by the transfer by the State 
from personal property tax to the income tax. In 10 years the income tax will be 
just as unpopular as the personal property tax was years ago. They will be coming in 
then and asking you to change this law. I speak from experience, a taxation experi- 
ence of 20 years, beginning with the time that I was assistant corporation counsel in 
New York. I want to say to you that there is no better place in the world to learn 
the operation of the personal property tax law than in that tax bureau in New York. 

Mr. WiNGo. Do you recall any tax that is popular? 

Mr. Saxe. No; I do not. 

The Chairman. It is now 12.40 o'clock. 

Mr. Saxe. I can get through in five minutes. 

The Chairman. Will you tinish in five minutes? 

Mr. Saxe. Yes. I want to call youi: attention to this one further paragraph in the 
Richmond case, to show that there was nothing new there. The court went on to say 
there that: 

"No decision of this court to which our attention is called has qualified that rule, 
or construed section 5219 as leaving out of considerztion the rate of State taxation 
imposed upon moneyed capital in the hands of individual citizens invested in loans 
or securities for the payment of money, either for permanent or temporary purposes, 
where such moneyed capital comes into competition with that of the national banks. ' ' 

The United States Supreme Court certainly has familiarity witii its own decisions, 
and we lawyers respect its determinations. A 11 this is idle talk about there being some- 
thing new in the Richmond case. It is not so at all. 

Just one word in conclusion. There is not any question at all but that the people 
of the States put their money into national-bank shares with the understanding that 
they had behind them the protecting arm of the Congress and that they would not 
be discriminated against by taxation in connection with tiie ownership of these shares. 
That was expressed by the United States Supreme Court in its decision. You have 
the right and the power to change taxation methods, or the measure of discrimination 
or do away with discrimination as to the future, but I say that it is not fair to change 
that measure of discrimination retroactively; and that is what is proposed to be done 
by this bill, so far as the validating clause is concerned. 

Now, I shall not go into a discussion of the legal effect of the validating clause. We 
can take care of that in the courts, if we have to, but I do want to impress upon this 
committee, because I think it is an eminently fair body, the fact that it is not a fair 
proposition to retroactively take away that protecting arm, because the United States 
Supreme Court has held tney were entitled to it. 

I thank the committee for its courtesy and patience. 

Mr. Black. On that point thereiis one more question which I should like to ask. 
As I understand the New York situation, if your contention should prevail in the courts 
and Congress should not make this bill retroactive, it would mean that for a certain 
number of years the national banks would not pay any taxation. 

Mr. Saxe. It would mean this. Not national banks, if you construe it strictly, 
because it is their stockholders that pay it. 

Mr. Black. That is what I mean. 

Mr. Saxe. It would mean, in my opinion, that for 1920 and 1921 the localities would 
have to pay back to the banks the taxes — ^the banks' stock taxes, which they paid. 

Mr. Stevenson. Provided always that you establish two things: First, that you 
have the right to recover under' the conditions; in other words, you may not have filed 
a proper protest. Of course, it would be necessary to establish to the satisfaction of 
the court that this private capital was not taxed. 

Mr. Saxe. Oh, I take that for granted. 

Mr. Black. I was saying that if the case went in your favor, it would mean that you 
would have the ri^ht to recover the total taxes without the tender or offset of any tax 
at all. Of course, in those States where they have a 4-mill tax on intangible property, 
that might be an offset to their right of recovery, but in your State they have none. 

Mr. Saxe. But they pay the income tax. 

Mr. Black. Do they have the income tax? 

Mr. Saxe. But not on the banks. 

Mr. Black. On that point, if Congress did not make some kind of a retroactive pro- 
vision, what would be the result? For example, if we should take the view that in 
the State of New York national banks should not pay any more than similar institu- 
tions, but should pay that much, then, unless we write something into the law, they 
could not collect the income from national banks. They could not collect any sort 
of tax for years; that is, if this committee should take the view that banks should 
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pay what other similar institutions pay, even for the States to collect would require 
some kind ot legislation. 

Mr. Saxe. I would like to have Mr. Ross answer that. Perhaps he understands 
it better than I do. 

Mi. Ross. I do not know that I catch the point. As I understand it, no legislation 
by Congress would enable you to collect any income tax for past years. 

Mr. Black. It would mean that if some legislation is not enacted they would pay 
no tax at all. 

Mr. Ross. Or if it is enacted, because the State of New York has no income tax on 
national bank shares, so that no retroactive legislation by Congress will help that 
situation. 

Mr. Black. It would be 1 per cent. 

Mr. Ross. No. 

Mr. Black. Well, that would be a legal point. 

The Chairman. As I understand it, the banks of New York City have paid in the 
tax to the State in accordance with the law prior to the Richmond decision. 

Mr. Saxe. And since. 

The Chairman. And since? 

Mr. Saxe. Yes. 

The Chairman. If this retroactive feature is stricken out, the State of New York, 
or the municipalities that collected that tax, will have to pay it back? 

Mr. Saxe. Yes. 

The Chairman. And if that tax is paid back, tlie bank would escape what it would 
have paid had the Richmond decision not been made. 

Mr. Saxe. I do not believe so, because we contend that our position is sustained 
under the Boyer case and not the Richmond case, where the court says you can not 
exempt. We rely on the Boyer case. I would like to show that clearly. 

The Chairman. Is not the effect of the Richmond decision to put us right back 
where the Boyer case left us? 

Mr. Saxe. No. The Boyer case was a case of exemption. The Richmond case 
simply made it clear that other monej^ed capital did not mean merely banks or com- 
peting institutions; it included individuals having other moneyed capital in com- 
petition. 

Mr. Lord. How long have you had the present system in New York? 

Mr. Saxe. Since 1919. 

Me. Lord. Outside of the income tax, how long have you had it? 

Mr. Saxe. The 1 per cent bank stock tax was put on, I think, in 1901. 

Mr. Lord. Twenty years ago? 

Mr. Saxe. Yes. 

Mr. Lord. The banks had paid the intangible tax until this Richmond decision? 

Mr. Saxe. That is true. , 

Mr. Lord. It was the Richmond decision that stirred up this trouble, was it? 

Mr. Saxe. Their attention was not called to it. That was the only thing. I will 
tell you frankly, in answer to that, that I saw it before. I was acting as special counsel 
to the city of New York in connection with the special franchise tax legislation, and 
I did not think it would comport with professional ethics to take cases against the city 
at that time. 

Mr. Luce. In line with that, from a strictly legal point of view, you emphasized the 
fact, as I understand it, in the matter of the validating clause, that we snail deprive 
iJiie banks of a right which is theirs. 

Mr. Saxe. Yes. 

Mr. Luce. The layman is pretty sure to say — I am a member of the bar myself — but 
I think the layman is pretty sure to say that the banks did not know they had this 
right; they never exercised it. Of what shall we deprive them? As a layman, how 
would you answer that question? 

Mr. Saxe. It is a lawyer's question and not a layman's question. 

Mr. Luce. But layman will ask it on the floor of the House. They will say, "The 
banks never knew tney had this right; they never tried to enforce it." How are you 
going to show they have the right? 

Mr. Saxe. Then the answer must be this: These men for 20 years had a legal right, 
but they did not know it until a lawyer pointed it out to them. Unless there is some 
statute of limitations running against it, they should not be deprived of an opportunity 
to enforce their right. You will find that a number of banKs for years paid taxes 
under protest, in the city of New York. Quite a number of them have paid taxes under 
protest. 

Mr. Luce. Why didn't they take the matter into court? 

Mr. Saxe. I suppose they were waiting for one reason or another. 
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Mr. Law. Isn't it true that this law iinder which banks are taxed 1 per cent was 
presented by a committee of bankers, was considered by the legislature at the request 
of the bankers, and was passed in the form in which the bankers presented it, and they 
have been paying taxes ever since without objection and without protest? 

Mr. Saxe. In answer to that, in 1901 we had the general property tax in New York. 
There was a great question as to how banks should be taxed. Tne^ did agree with the 
legislature to 1 per cent, but, mark you, the le^slature broke faith wim the banks 
when it repealed this. The legislature broke faith, in my opinion. 

Mr. WiNGO. Isn't this a question of how we shall restrain the States? ThoM banks 
seem to have been getting a square deal. Have not the banks in most of the States , 
paid a lower rate on the plea of expediency, contending that we would get bi^er 
revenue? Do you know of any State in the Union that taxes "moneyed capital 
higher " than mules and cows? 

Mr. Boss. Massachusetts does. 

Mr. WiNGo. What is the tax? 

Mr. Ross. I can point that out. 

The Chairman. It is now 1 o'clock. I think we had better recess until 2.30 o'clock. 

Mr. WiNGO. I just threw that bone in to see the effect. [Laughter.] 

Mr. Saxe. I just want to call attention to one thing in the Boyer case, Mr. Wingo, 
so that you will get this distinction. In the Boyer case the court said: 

"Whether the proposed taxation for county purposes of ihe plaintiff's shares of 
national bank stock is at a greater rate than is assessed, for like purposes, on other 
moneyed capital in the hands of individual citizens, is the single question upon which 
depends the aflSrmance or reversal of the judgment." 

The court described the exemptions upon which the Pennsylvania banks base 
their claim as follows: 

"The burden of county taxation, imposed by the latter act, has, at all events, been 
removed from all bonds for certificates of loar \seued by any railroad comjMUiy incor- 
porated by the State; from shares of stock in the Aands of stockholders of any institution 
or pompaiij^ of the State which, in its corporate capacity is liable to pay a tax into 
the State treasury under the act of 1859; from mortgages, judgments, ana recognizances 
of every kind; from moneys due or owing upon articles of a^eement for the sale of 
real estate; from all loans however made by corporations which are taxable for State 
purposes when such corporations pay into the Stete treasury the required tax on such 
indebtedness." 

It was because of that exemption from local tax that they held the tax on bank 
shares was void, but in the State of New York they have a complete exemption of 
all kinds of personal property. 

Mr. WiNGO. Isn't that true of every State in the Union? Take the building of 
railroads. They have exempted that. 

Mr. Saxe. But the courts have held that is not moneyed capital. That is not 
meant here, because that is not in competition with the banks. You see, they have 
Umited it. 

Mr. WiNGO. So that it comes back to the question of classification, the question of 
whether or not any particular kind of "moneyed capital" is "moneyed capital" 
invested in banks. 

Mr. Saxe. In operations similar to those of the banks. 

Mr. WiNGO. As I say, what is commonly called "banking operations." 

Mr. Saxe. Yes. 

I, want to thank the committee again for its kind consideration. 

Mr. Sands. May I have leave to speak for a moment, Mr. Chairman? 

The Chairman. Yes. 

Mr. Sands. I am chairman of the American Bankers' Association committee, the 
special committee on taxation. It will be impossible for the bankers of this country, 
covering 48 States and 8,400 national banks, to be heard at this hearing. We most 
respectfully iu:ge that you decide upon some day, approximately 30 days from now, 
when you can hear the bankers from the 48 States in the Union. 

Mr. Dunbar. If we delay 30 days, that will take us beyond the lst,of March, at 
which time assessments are made in a great many of the States, and the banks will 
be exempt for another year. 

Mr. Sands. It seems to me, Mr. Chairman, that since the law has been on the stat- 
ute books for 60 years, the bankers of this country are entitled to a hearing. I believe 
they want to pay the tax, to pay a just share of the taxation, and that there will be 
no protest about it, but I think that they should be heard fully. 

The Chairman. I will repeat what I said to you the other day, that the committee 
realizes, of course, the importance of this legislation and the importance of early 
action. It is the disposition of the committee to have the matter thoroughly dis- 
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cufised. At the same time we feel that we want to expedite the matter as much as 
possible. If it is possible to hurry the bankers' decision, we would like to have you 
do it. At the same time I can realize the fact that you must consult all of tiiem, 
and, as you suggest, that naturally takes time. However, 30 days does seem to me 
to be a pretty long time to wait, in view of the circumstances. 

I have this to suggest: While you are consulting with these men all over the country, 
my opinion, based upon my knowledge and consideration of matters of this kind, is 
that tney are finally decided by a few men who are experts in their line, and I believe 
it would be possible to get these men together at an earlier date and to give us the 
benefit of their views. You are represented here by very eminent counsel, Judge 
Faton being general counsel for the association. He knows this situation so well 
that I feel sure his views will be largely if not entirely accepted by these other men. 
I think some of you ought to get together in less time than 30 days. 

Mr. Hough. You are president of the American Bankers' Association? 

Mr. Sands. No, sir; I am chairman of this committee. 

Mr. Hough. You want the national banks taxed in a different way than the State 
banks are taxed? 

Mr. Sands. I do not believe that is a proper limitation. 

Mr. Dunbar. As a member of the committee, I think it is. 

Mr. Sands. We are entitled to our opinion. I was asked, and, if you will allow 
me, I will state it. 

State banks enjoy a great many privileges that national banks do not enjoy^ and 
State banks, accoraing to the figures, I believe, are generally more prosperous insti- 
tutions and enjoy privileges that you have not given national banks. They enjoy 
the privilege of branches; they enjoy a great many local privileges; and there is a 
decided tendency on the part of national banks to consolidate under State charters. 
I have no doubt that matter has been brought to your attention. We claim that this 
is not a jjroper limitation in itself. There must be some Limitation. 

My opinion is that this law should remsdn as it is, with the addition that States 
may have the right to tax income. I beUeve if you will give them that privilege 
that the States can adjust their laws. That is all that is necessary to do at this time. 
These are all matters that we shall have to take up and discuss. 

The tendency at the present time seems to be to tax the thing you can get hold of 
the most easily. Bank shares can be taxed. You have seen by what Mr. Xyons has 
said that there is a general tendency in this direction. However, I think we will 
be able to show you that banking capital does not earn such a large percentage on its 
investment and it ought not to be made the special target of taxation, as it will be 
if you do this. 

Mr.. WiNGO. Have you gentlemen reached any tentative agreement as to an amend- 
ment? 

Mr. Sands. We have a few States that are notorious because of their very high 
rates. They want to continue to charge them. There are, however, a great many 
States that have no desire except to do what is right. They have kept within the 
limit of the law; they have respected congressional action. There are others that 
have not. 

National banks seem to be easy targets for taxation. They represent capital that is 
the easiest thing on earth to tax. They keep on putting taxes on the banks, saying 
that they are able to pay it, and that they ought to do it. 

Mr. WiNGO. Your association has already reached a tentative agreement on an 
amendment. You have submitted it to the decision of the States, have you not? 

Mr. Sands. No, sir; we have not, because 

Mr. WiNGO. My information is just to the contrary. I have information in 
writing. 

Mr. Sands. It has not come to my knowledge, and I am chairman of the committee. 
We worked along two days in the hope that we would reach an agreement, but we 
were not able to do it. 

Mr. WiNGO. I have a personal letter. I do not care to have it published, but I 
refer you to that line there [indicating]. That was my object in writing to that gen- 
tleman. It does seem to me that you can get this advice within a reasonable time. 

Mr. Sands. That gentleman is absolutely mistaken. 

Mr. WiNGO. He referred only to a "tentative" agreement. 

The Chairman. In view of what has been said here, can't you shorten that period 
somewhat? 

Mr. Sands. We felt that 30 days was the shortest time in which we could do it. 

Mr. Fbnn. You might as well make it six months. 
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Mr. Sands. If you say 15 days, we will try to do it by wire. The banks have been 
absolutely asleep. They did not know what was intended to be put upon them. 
We have to show the bankers the seriousness of this proposition, to be frank. 

The Chairman. After all, what you are going to do is educate the committee 
whenever they take up the consideration and drafting of the matter. It is an educa- 
tional matter from your standpoint, is it not? 

Mr. Sands. Yes; very largely. In this connection, I request that a letter I have 
here be placed in this record 

(The letter referred to is as follows:) 

The Indiana Bankers' Association, 

Indianapolis f Ind.^ January 6, 19tt. 
Mr. 0. J. Sands, 

Chairman Special Committee^ A.B.A.^ Richmond^ Va. 

Dear Mr. Sands: Mr. McAdams recently requested that I send some information 
to you in regard to bank taxation, etc., in Indiana, and I am glad to advise as follows: 

In 1907 the Indiana State Legislature amended the tax laws so as to provide that 
all banks, national and otherwise, should be assessed alike — ^that is to say, their real 
estate separately, and to the bank, the remainder being assessed to the stock in the 
hands of the stockholders. This statute provided that from the total of the capital, 
surplus, and undivided profits accounts the taxable value of the real estate should be 
deoucted and the remainder apportioned to' each share of stock as its taxable value. 
In practice the banks were assessed on about 80 per cent of the book value of the 
capitat, surplus, and undivided profit accounts. 

In 1919 the Indiana Legislature revised the taxing laws, and, while providii^ for 
this same general system, went further to include with the capital, surplus, and un- 
divided profit accounts, all other reserves taken from the profits of the bank and 
carried in their statement. It also provided that real estate be deducted upon the 
basis of its value as carried in such statement. This statute laid particular stress upon 
the true cash value of such stock. The practice resulting from this statute was quite 
different than under the former. The total of the capital, surplus, and undivided profit 
and all the reserves of whatever character was ascertained; after allowing for a 6 per 
cent earning, all the remainder above such earnings was capitalized upon a 12 per 
cent basis and added to the foregoii^ total. After deducting the value of the real 
estate this was apportioned to the stock. This was done upon the theory that if a 
bank earned and paid 6 per cent its stock was worth par — that is, the sum of its capital, 
surplus, undivided profit, and reserve accounts — ^but if there was a larger earning it 
would be worth more, hence the 12 per cent calculation. 

This resulted in a large increase in bank assessments. 

In numerous instances the application of this rule resulted in an assessment out of 
all proportion to value. It also put the banks upon a higher basis than almost any 
other property, particularly all competing capital, as that was not assessed above par. 

Our banks feel that they have suffered much injustice and are taking steps to correct 
the situation. They feel, however, that without the present Federal statute they 
would be in a very difficult, if not hopeless, condition. It is the one thing that saves 
them against valuations far beyond their real property and they earnestly hope that 
this statute can be preserved. Repeal of the Federal statute or serious amendment 
involving its principle would leave the situation complicated and serious. 

The bankers of Indiana are very desirous of paying their full share. They feel that 
they have always paid more than this, but have not complained until now. They 
wish to be understood as being ready and willing to meet all their obligations to the 
Government, State, or locality. But they want a fair deal in doing so. 
Yours, very truly, 

Andrew Smith, Secretary, 

Mr. GoLDSBORouQH. We are not interested in concerted propaganda. We want 
information. You ought to be able to get it in 15 days. 

Mr. Lord. Mr. Chairman, if I may be permitted to say a word on the matter of 
adjournment, I should like to do so. 

Sir. WiNGO. Mr. Chairman, I suggest that the stenographer need not make a record 
of this. 

.Mr. Stevenson. I make a motion that we meet on February 15. 

The Chairman. There is a motion before the committee, made by Mr. Stevenson, 
that we meet on February 15. 

Mr. Dunbar. I am opposed to that motion. By delajdng it until February 15 it 
will practically afford every national bank in the United States an opportunity to 
evade taxation for this year. I want to say that it was never the purpose or intent of 
any law to permit of such procedure. I am opposed to that motion and I shall vote 
against it. 
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Mr. Luce. I think the time is unreasonably. The suggestion that these delays would 
permit an organized propa^nda is very pertinent. We are not seeMng the opinion 
of individual bankers in tms matter. In my State the time for assessment of taxes is 
the 1st of May. It seems to me a week is ample time for the presentation of the views 
of the other side. 

Mr. Echols. In order to get the sense of the committee, I move to amend the 
motion by fixing next Monday a week as the date to go on with the hearing. 

Mr^ WiNGO. Make it Tuesday. 

Mr. Echols. I will make it Tuesday, the 7th of February. 

Mr. WiNGO. I move that we go into executive session to consider the matter. 

(The motion was seconded and carried.) 

The Chairman. The meeting will recess from executive session until 2.30 o'clock 
p. m. 

(Thereupon, at 1.15 o'clock p. m., the committee went into executive session, to 
meet again at 2.30 o'clock p. m.) 

AFTER RECESS. 

The committee reconvened at the expiration of the recess. 

The Chairman. The conamittee will be in order. I might say to the gentlemen who 
are present here that at the executive session of the committee it was agreed that 
further hearings, after the hearings close to-day, on this bill, will be held in these 
rooms on February 7, at 10.30 o'clock a. m., at which time we hope that witnesses will 
be present to present both sides of this question for the enlightenment of .the committee, 
after which the committee intends to take up the serious consideration of this bill, 
with a view of reporting out at a very early date from this committee the bill which 
they have decided upon, and then to secure as rapidly as possible the passage of the 
bill through the House; and I might also express the hope that the Senate committee 
will act as quickly as we have acted, as well as the Senate. 

Judge Hough, we will be very glad to hear you now. 

STATEMENT OF MB. WM. A. HOTTGH, TAX COMMISSIONER OF 

INDIANA, INDIANAPOLIS, IND. 

Mr. HouoH. Mr. Chairman and members of the committee, what I say will require 
but a very few minutes. It seems to me that all of this history of legislation and 
recounting of the decisions ol the Supreme Court which hav» been made upon this 
^Mtax law are not pertinent to this issue at all. We are endeavoring by this bill to 
^r^5^ut the old law and all of the constructions of the court which have been placed 
^t law. The issue that is presented to the committee here is whether or not 
we ^ e embodied in this bill the fair method for the taxation of national banks. 
I think it is admitted on all sides, with the exception perhaps of our friend from 
North Dakota and Mr. Saxe, that there must be some change in this law. In the 
State of New York moneyed capital, as we find in the Kichmond decision here, es- 
capes taxes entirely, and there could be under the terms of that decision no legal tax 
up to this time levied on the shares of national bank stocks as now is the custom in 
that State and has always been exempt in that State, and as is always exempt in every 
State in the Union. 

We are confronted here by two measures, by two yardsticks by which the States are 
required to assess the shares of stocks in national banks. One of them is the old law, 
which says that the shares of stocks in national banks shall be assessed upon the same 
basis and in the same manner that other moneyed capital in the hands of individuals 
and citizens of the State is assessed. Now we have oeen trying to find a new yard- 
stick by which we may measure the rate and the manner in which national banks 
shall be assessed by all of the States in the Union. So far as the State of Indiana is 
concerned, we are assessing now all private banks, all national banks, and all State 
banks upon exactly the same basis, and upon the local rates which are fixed in each of 
the taxing units of our State. We have nad this law in mind and have endeavored 
to follow it for 20 years. 

Our State tax commissioners have been, notwithstanding the remarks of Mr. Wingo 
over here this morning, very free from being politicians. I do not know that he 
ntended to reflect upon the tax commissioners in general, but I do not believe that 
the governor of our State, either a Democrat or Republican — ^and we generally have 
about as many of one as we do of the others — ^have ever selected any man for that 
position because he was a politician. 

87353— 22— FT 
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Mr. WiNGO. I do not think I said that they were selected because they were 
politicians. 

Mr. Hough. I understood what you said, but I heard what you had to say yester- 
day about lawyers not meaning what we say. So I understood this in the way in 
which you did mean, and which I think you will not deny. [Laughter.] 

Gentlemen, the situation is this: You have listened to hours of talk here, and you 
have heard what? You have heard one man, Martin Saxe, point out what he regards 
as a defect in this bill, and I defy any man who is here to point to any other man who 
has criticized the standard that we have fixed there for the taxation of national banks. 

Mr. Bryan made a very entertainig address here yesterday afternoon, but he did 
not point out anything that is wrong with this bill; he did not point out that the 
stanaard which we attempted to set up here by IJiis bill was wrong. 

The validation clause has been attacked by a number of people, but this standard 
has not been attacked by anybody excepting Mr. Saxe, who says that it also should 
apply to private banks; and I understand that that is the only criticism that he 
onered on it. 

As I said in the few remarks that I made this morning, this bill was changed to its 
present form aft^r what we regarded as very plausible arguments had been submitted 
to our committee showing that private banks in the State of New York operated in 
such a different way from national banks that they ought not to be inducted in this 
standard which is fixed in this bill. 

They pointed out to us that national banks do not finance railroad companies; 
they do not handle large issues of bonds or stocks as these private bankers do. But 
they do not accept deposits in the same way; they do not pay checking accounts 
in the same way — ^whetner it is correct or not, we were informed that all of the checks 
ihat were issued against Kuhn-Loeb & Co. and J. Pierpont Morgan & Co., and Nicard, 
Kuhn & Co. were cleared through banks and were not paid directly by them, and 
that all of the money which was left with them amounted simply to a loan which 
was immediately deposited in other lai^e banking institutions m which they were 
interested. 

We feel that enough reason existed in those arguments to eliminate from the opera- 
tion of this bill one of the standards which we should take for the taxation of national 
banks the private banks of New York. 

As I say, it would make no difference whatever in our State and in many States 
it would make no difference whatever. 

I do not know whether this committee will wish to inquire into the desirability 
of a classified property tax. We do not have a classified property tax in my State, 
but in Kentucky, just south of us, they do. They had, I think, in intangible property, 
something like $10,000,000 or $12,000,000 on their tax duplicates which was valued 
at its true cash value, and the resiilt was that it was not returned for taxation and the 
tax commissioners were unable to reach it. They placed it in a classified list where 
a very much lower rate was applied, and in the nrst year after that law went into 
effect that intangible property sprang up to $110,000,000, or about 10 times as much 
as they had upon their duplicates before. 

You may say that that is a matter of expediency or not, as you please, but the 
result of that is to lower the tax not only on national banks but upon every other 
class of property which pays tax, because this property which has been escaping 
taxation has a high rate basis upon the duplicate, and is assessed for taxation either 
at a low rate or upon a very much lower percentage basis. 

In Michigan City, Ind., the tax rate is $4.32 on the himdred. It is almost incon- 
ceivable that very many men who have money loaned at 6 or 7 per cent interest on 
promissory notes will return it for taxation when they must pay 4.32 per cent and leave 
a net return of 1.68 from which they must also pay income taxes to the Government 
if their income is sufficient to justify it. 

In our other cities our tax rate varies from around 2 cents up to about $4.95. These 
rates are all governed bj^ local conditions, by the amount of money which they have 
borrowed and invested in public improvements and by the efficiency of their city 
governments; and as the tax rate goes up intangible property in every one of these 
taxing units in the State of Indiana gradually disappeared from the tax duplicates. 

So that, so far as the expediency of the classified tax is concerned, I think the ex- 
perience of every State in the Union will bear out the idea that if you can tax intan- 
gible property in the hands of individuals either at a lower rate or at a lower per- 
centage basis it will result in large amounts being returned for taxation which are 
now entirely escaping. 

I think that that is a very cogent reason why the old law should be Mnended, be- 
cause the old law provides that moneyed capital in the hands of individuals and 
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citizens of the State must be used as the basis, both as to the valuation and as to the 
rate for taxing national banks. 

Now, then, how can this committee be aided by long briefs on this proposition 
or by references to the history of this litigation or the many cases that have gone 
throu^ the courts in the wavy line that Mr. Bryan laid down on the table yesterday? 

It is a matter of common sense and business judgment for this committee to look 
at these two bills and see whether or not the bill now under consideration is a bett'^r 
bill than the other. If it is better, then decide whether or not this is the best bill 
that we can have; and if it is not in your own judgment, put some other standard 
in Ihere which will be fairer than the one we have. When you do that it seems to 
me that you will have to look this thing in the face and say, What fairer standard 
can we have than that standard whidi is fixed by each of the States for the taxation 
of banks and trust companies engaged in the banking business? 

Mr. Fenn. Can you tell us something about the rate of income taxation that is 
imposed by the States on banks where they are imposing an income tax instead of 
stock tax? This is an alternative, you know, in this bill. 

Mr. Hough. I think that there are very few States that are doing that, and those 
who have the classified property tax who have also an income tax, but the rate, as 
I understand it, varies from 3 mills up to 6. Am I right about that? I think 6 mills 
is the highest rate that is levied in the way of income tax on the gross earnings. 

Mr. Lord. Three per cent and 6 per cent on the net income. 

Mr. Hough. There are some States that have a gross income tax. 

Mr. Stevenson. Those are facts that we would find very helpful to us in deter- 
miningwhat is the best shape to ]put this legislation in. 

Mr. Hough. Mr. Wingo said this morning you would be interested in knowing 
the systems in order to arrive at what sort of tax would be made upon these banks, 
and i recognize that as very pertinent inquiry to this issue. 

But whatever system is used in any State, either at this time or in the future, must 
be under this bill the same system which applies to national banks, and I think that 
is the guard that is thrown about national bafiks. Mr. Bryan said you were taking 
the bars down and that they would say, "Now, boys, the bars are down. Go to it.'* 
They are not taking the bars down. The bars are left up. But it is a very different 
bar; that is very true. But the bars are left up, and most bars must be left up. The 
question is. Is this the best bar that you can put up? 

It seems to me, you gentlemen ought to determine here, using your own common 
sense and your own business judgment in arriving at it. 

If you want to put real estfete in here, too, put it in. But it seems to me that money 
invested in the banking business is the fairest measure that you can use for taxing 
national banks. 

Just a word in reference to arriving at the value of the bank stocks. In our State 
all of the valuations are fijced by the State board of tax commissioners. No local tax- 
ing officers have anything whatever to do with arriving at the value that shall be placed 
upon the banks in our State, and that applies to private banks and other banks, State 
banks and National banks. 

We reach what we regard as the true cash value of the stock, and to arrive at that 
value, we took the capital, the surplus, and the undivided profits of the bank; and in 
connection with that we take into consideration the eanungs of the bank, and we 
apply that to each one of the banks in our State. Where there is an absolute fixed 
value, Hke we have on the banks in Indianapolis, where they are bid and asked prices 
from day to day, if the amount that we arrive at varies from that, we take the actual 
market quotations on State, national, and private banks, and also on all trust com- 
panies engaged in the banking business. 

Mr. Stevenson. So that your private banks have a prescribed amount of capital 
segregated and set aside. 

They are required by our law to have fixed the capital when they engage in the bank- 
ing business, and they can not receive one dollar across the counter until they fix 
that. They have no capital stock, you understand ; but they have a capital . Three or 
four men — ^Mr. Wingo, you, and myself — go in partnership and say, "We are going to 
establish a private bank.*' We put in $30,000 apiece. Our capital is $60,000. We 
file an apphcation with the secretary of state to engage in the banking business. We 
are permitted under the same restrictions but not under the same laws to engage in the 
banking business there as private individuals, and when we tax that bank we distrib- 
ute to you, as shareholders in that partnership, the same sort of valuations which we 
distribute to the shareholders in National and State banks. 

Mr. Stevenson. One man can run a private bank in Indiana? 

Mr. Hough. Yes, sir: one man can run a private bank in our State. 

Mr. Stevenson. He has to have only a certain amount of capital and put that in? ' 
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Mr. Hough. Yes. We have one man in Indianapolis with a banking capital of 
$10,000 who has more than $1,000,000 on deposit in his bank. 

You must not for^^et that under our law every dollar that that man has outside his 
capital in the bank is also liable to the depositors in that bank. 

Mr. Stevenson. But all the capital he has in that bank ia liable generally for his 
liabilities, too? 

Mr. Hough. Yes, sir. 

Mr. Stevenson. In other words, they could put him into bankruptcy as a private 
individual and carry his banking assets and everything in there, and depositors and 
everybody have to share alike? 

Mr. Hough. Yes, sir. 

Mr. Stevenson. There is no preference for depositors? 

Mr. Hough. No, sir; that is the law in Indiana in regard to national banks. They 
are, however, subject to examination and all of the restrictions which State banks 
are liable to under our law in the State of Indiana, and we do not have any more 
failures among private bankers than we have among State bankers or those who are 
banking under our laws in regard to the organization of State banks. 

I promised to take only a very few minutes here. 

I want to say just a word about this validating clause which is at the end of this 
proposed law. nlien we finally arrive at a basis for the taxation of these banks, if 
it is right for this year it was right for last year. I do not think anybody can stand 
up here and say that it would be right, either morally or legally, for national banks 
to escape entirely from taxation in several of our States, as tney would do under the 
old law, simply because certain property was relieved entirely from taxation, and 
under this decision the courts held that that property is the property which must 
be used and is the measure for taxing national banks, and I think that instead of it 
being an outrage to require the banks in my brother's State here, of North Dakota, 
to pay those taxes that it would be an outrage not to require it. And perhaps you 
gentlemen have been in Congress long enough to know that every law that is enacted 
here is denounced by somebody or other as an outrage anyway. Is not that true? 

It seems to me, then — I will say very frankly that I have some doubt about the 
validity of that sort of a clause in this law, and I think that Congress ought to do every- 
thing that it can possibly do in order to retain that equitable assessment which has 
already been made, and that in order to do that this validating clause ought to be put 
into this law, and then let the courts decide whether or not tms validating clause will 
validate what has already been done by the States. 

I do not think that this validating clause can be sustained under the Philippine de- 
cisions at all, for the reason that a different basis was used there for arriving at the con- 
clusion. But this is a permissive statute, that is all it is — it is a permissive statute. 
No such power existed without this statute as Mr. Saxe said existed. It has been 
decided over and over that there is no authority in the State to tax a dollar's worth of 
the property of a national bank without permission of Congress. 

These banks were taxed under existing law. Now can not Congress say that "while 
those taxes were levied before this law went into effect, we recognize them as equitable 
taxes and we do what in our power we can do to validate the taxes that have already been 
levied"? I think the question ou^ht to be, first, Have we arrived at the basis for 
taxing the national banli? And, if it is correct, then let it apply last year just exactly 
the same as this year. 

As I said this morning, there are about 18 States where they have classified property 
tax, and in some of the States the law is extremely peculiar, and I might say almost 
shocking to a lawyer. In the State of Kentucky the State board of tax commiflsioners 
can decide to-day at what rate they are going to tax corn and wheat and tobacco; and 
last year the representatives of the tobacco interests in the State of Kentucky went to 
the State board of tax commissioners and said, "We have $10,000,000 worth of tobacco 
stored in this State, and unless you assess it at 25 cents on the dollar of its valuation, we 
will take every pound of it out of the State and you will get no taxes at all from it; and 
they coerced those people into reducing the rate at which tobacco had formerly been 
taxed, 40 per cent, to 25 per cent. 

But under this law no such power as that could be exercised, because they must 
tax national banks exactly as State banks and trust companies incorporated under 
the State law for the purpose of engaging in the banking business are taxed, and that 
is the measure. And it does not seem to me like another hearing can add anything 4 

to the information which this committee ought to have, because what we do with this ] 

bill will depend on what you already know about the business from your own expe- ' 

rience, and it will depend upon you to say whether or not this measure which we have ^ 

fixed here is a reasonable measure and whether it is the best measure that can be 1l 
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found or not. It is unthinkable that the present law should remain upon Hie books, 
although it is satisfactory to Mr. Saxe and to Mr. Ross. 

It seems to me like the question is one which is so simple and so easily decided 
that it ought not to take this committee very long to decide whetJier or not national 
bsmks E^ould be taxed exactly as State banks and trust companies doing a banking 
business are taxed or whether some other form of property should be added in this bill 
as an additional protection to national banks. 

You certainly can not say that national banks should be taxed as com or as wheat 
or as agricultural products of any kind, nor as are the products of manufacturing com- 
panies. It must DO based upon the same methods and the same rate which is used 
in some corresponding tine of business. 

This seemed like the best one we could get. If there is a better one, we invite 
you to get it into the bill. If this is not a good one, we invite these gentlemen over 
here to point out a better one or to show where this does any injustice to a national 
bank. 

I do not care what class of property you use, it will be open to the objection that 
yoiur legislature is liable to go wild' and assess whatever class of property is used as 
the measure by which you tax your banks and raise that up sky-high. 

In Indiana national banks pay twice as much tax as they do in New York, becaiise 
we tax them on their actual value, and the tax is not less flian 2 per cent in any city. 
It is much less than that in some township in our State. 

Mr. Stevenson. Mr. Hough, I would like to ask you this question: I heard it sug- 
gested here yesterday, I think by some gentleman who represented the proponents, 
fliat the fourteenth amendment to the Constitution would protect a^inst the dis- 
crimination as between banking capital, anyway, denied equal protection of the law 
to protect a national bank more than a State bank, or even a private bank. 

Mr. Hough. I think that would be true, but it would not protect the national 
bank against assessing other classes of property at a lower rate. 

Mr. Stevenson. Tne property can be classified and taxed differently where there 
is no State constitution against it? 

Mr. Hough. Yes, sir. 

Mr. Stevenson. That does not violate the fourteenth amendment? 

Mr. Hough. No, sir. 

Mr. Stevenson. But can you classify property so that a private banker and a 
corporate banker are classed in two different classes of taxation and still get by? 

Mr. Hough. I think not. 

Mr. Stevenson. I am rather inctined to think that myself. 

Mr. Bough. I think not. 

Mr. SrEVENsoN. And, therefore, I think any classification that you have that you 
want to put in here will have to embrace the private banker as well as the corporate 
banker. It strikes me so, to get around the fourteenth amendment. 

Mr. Hough. I think that is correct. 

Mr. Wingo. What is the difference in the tax rate on corporate bank stock in your 
State? 

Mr. Hough. They are both taxed at their true cash value. 

Mr. Wingo. You stated awhile ago that bank stock whould not be taxed as high. 

Mr. Ho UGH. No ; I did not state that. I said it would not do to use that as a measure 
of value, because in many of the States they tax the products of the farm not only at 
a very much lower valuation but at a lower rate. I said that it could not be used as a 
measure of assessment of national banks in this law, and we had to take something 
which was on aparity with it or corresponding to it. 

Mr. Wtngo. What is the merchandise statute in Indiana, do you know? 

Mr. Hough. Forty per cent of the actual value of the merchandise. 

Mr. Wingo. You do not mean 40 per cent? 

Mr. Hough. That is the value. 

Mr. Wingo. I am talking about the rates. 

Mr. Hough. The rate varies all over the State in different counties. 

Mr. Wingo. But the same rate applies? 

Mr. Hough. But the same rate applies; yes. 

Mr. Wtngo. We ha^e a general level; we do not have a different rate for different 
classes; they do not undertake to say that merchandise stocks shall be assessed one 
rate and bank stocks another rate. 

Mr. Hough. The difference is all made in the valuation. 

Mr. Wingo. And represented in the assessment le\«l? 

Mr. Hough. Yes, sir. 

Mr. WiNGO. And there is where the differences come in. The 18 States you say, 
have a classified rate, or do you mean to say they have classified assessment? 
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Mr. Hough. One or the other. I call it claasified asaeesment or classified rates, 
either the percentage of valuation is different or the rate is different on any particular 
class of property. 

Mr. WiNGO. Can you not conceive of a situation which might exist in a State 
where we would say we want to put a very low rate on stock, say 50 cents on the |10O 
share, and also put, say, a 1 per cent income rate on the income from the shares, 
using both, both combined being lower than 3 per cent on income, or $1.07 rate on 
stock? 

Mr. Hough. I can conceive of that being done, but I would regard it as very highly 
improbable that anybody would do that. I think it could be done. 

Mr. Wingo. Do you think it would be lawful? 

Mr. Hough. Yes. 

Mr. Wingo. Do you think we should prohibit it being done or do you leave that to 
the States? 

Mr. Hough. I do not think you should prohibit it. I do no.t think anybody would 
ever do it. 

Mr. Wingo. Do you not think under this bill you would have to use one or the other? 
In other words, if they use income they could not use shares? 

Mr. Hough. That was the intention when that was written into the bill, use one 
or the other methods of taxation. 

Mr. Wingo. Assuming it is improbable and assuming also it might be unwise, that 
is a matter for the State to determine whether or not it will use a mixed system? 

Mr. Hough. I think so; I think that all Coneress ought to do is to provide that 
national-bank shares should be taxed on the same basLs which you find to be the fairest 
and best that can be used, and that they shall not be taxed at a higher valuation 
nor at a higher rate than that class of property that you use as tne measure for 
taxation. 

Mr. Wingo. We are going through a process of evolution in the question of the tax 
systems of the State. In most of the States they have what you call a fiat rate, and 
then we have other States that undertake to have a different rate for different classes — 
they will have an intangible profits tax, and then other States will say, "So far as 
corporations are concerned, we will have a stock tax," and then another State will say, 
*'We will have an income tax on the income of corporations," and another State 
might say, "We will have an income tax on the individual, and he will account for 
that," and maybe not have any on the income of the corporation itself, on the theory 
that whenever you take it out of the corporation before they distribute the earnings, it 
is taking it from the stockholder. Some State may already have the corporation tax, 
say a dollar on the hundred, and say that is their method of taxing corporations. 
Then the needs become so great they will say, " In addition to the taxes already paid 
in this State, in order to meet special needs we will levy the income tax on individ- 
uals as well as corporations — a low income tax, say one-half of 1 per cent." That 
would be equally distributed. 

The taxpayer is not so very much interested in the last analysis in the classification 
as he is interestea in the amount that is taken from him. Why should we deny the 
States the right to do that which is not only possible but is very probable in the minds 
of some gentlemen will be adopted by some of the States? I know of one State where 
they are advocating now for special purposes, in addition to your regular property 
tax and in addition to- the corporation share — ^that for a given period of time that 
you will levy some income tax on the incomes of all individuals, associations, part- 
nerships, and corporations. That would not be unwise. 

Mr. Hough. I think not. 

Mr. Wingo. If it were not burdensome, if that State wants to do that, why should 
we say that tiie natioiml banks would be exempt? Under the wording here, a mi^ty- 
good lawyer whom I have talked to about it believes that if that State should do that, 
that they could not apply both an income and share tax, because under this it says 
"whichever one " you use. They do not propose to use one; they propose to use bowi. 

Mr. Hough. tJnder this bill, as I understand it, you could not use both. 

Mr. Wingo. You could not use both? 

Mr. Hough. No. 

Mr. Wingo. As they are to make election, and the first question in making an 
election would be that they could not afford to make an election in favor of national 
banks? 

Mr. Hough. No. 

Mr. Wingo. If they did that it would be discrimination against local banks? 

Mr. Hough. Yes, sir. 

Mr, Wingo. Why not undertake to leave the classification to the States and simply 
draw a line that would prevent discrimination? 
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Mr. Hough. There is not a man here that would object to that being done, if you 
would simply write into this law here that the States may tax national banks eitiier 
upon their income or upon their ad valorem value, or upon both, provided the same 
rate which they used shall also apply to the State banks and the banking corporations. 

Mr. WiNGO. The point is this, that you want to keep the national bank from bearing 
a greater burden than the State bank? 

Mr. Hough. That is exactly what we want to do. 

Mr. WiNGO. Some people think we ought to ^o further, and I can recognize their 
argument. I maj finally arrive at that conclusion myself. I am* arguing the ques- 
tion out here, using you gentlemen as a kind of sounding board to test it out in my 
own mind. Is it right to simply put this restriction on the States and say that '* You 
may tax national banks' shares as you please, just so you do not exceed the tax that 
you place on State banks and trust companies ? 

Mr. Hough. I think so. 

Mr. WiNGo. Would not that be a general restriction that would protect you against 
discrimination? 

Mr. Hough. I think it would. 

Mr. WiNGO. That would leave you onljr this possible burden that the legislature 
might go wild as in some States they sometimes may, you fear, and pass a tax law tiiat 
would burden State banks and national banks both. But that is very improbable, 
and probably would not exist very long; and it occurs to me at first blush ih&t you could 
a^oid all of these complications. They avoided such a situation as that in New York; 
in other words, not permit them to grant discrimination and favor to a competing State 
institution. 

Mr. Hough. That would cover the ground completely. 

Mr. WiNGO. I want the national bank in my town to stand on the same ground with 
the State bank. 

Mr. Hough. So do I; I have stock in both kinds. 

Mr. WiNGO. I do not want them to come to Congress to protest against unjust taxa- 
tion for local purposes; I want them to send to the taxing powers of ^e States to protest 
against any tax not proper to one and both of them; and instead of these different sys- 
tems becoming more simple, the pressing needs for taxation, the demands for extraor- 
dinary expenditures and the increase in the multiplicity of different characters 
throughout the State will bring about greater complexity I fear. 

Mr. Hough. That is true. 

Mr. WiNGO. So we ought to leave the States free to do as they please, just provided 
they do not discriminate against national banks. 

Mr. Hough. Just one more word and I will be through. 

I hope that this committee will not be led into using the words which we had in one 
of these other bills that I spoke about — "money invested in the banking business,' ' 
because you will have to go through Congress to determine what is "money invested 
in the banking business." 

Under the decision in the Richmond case they decided there that a man who loans 
money on a mortgage is competing with a national bank. If I loan $25,000 in my State 
on a mortgage I have to pay tax on $25,000 worth of property. If a man in New York 
loans $25,000 on a mortgage he pays one-half of 1 per cent as a registry fee, and that is 
the last i^ent of tax he ever pays on that note that is secured by that mortgage. 

Mr. Stevenson. As I understand it — let us see if I get you aright — ^your idea is 
that we should classify banking capital for taxation as a class, and that capital you 
concede to be the capital that is in the State banks incorporated, the private banks 
who are actual bankers. 

Mr. Hough. Yes, sir. 

Mr. Stevenson. And the national banks? 

Mr. Hough. Yes, sir; that is my idea. 

Mr. Stevenson. And that is the class for taxation? 

Mi;. Hough. Yes, sir. 

Mr. Stevenson. And that there shall be no discrimination as against a national 
bank in favor of the other two; that is your position? 

Mr. Hough. That is the position I take here. 

Mr. Brooks. Then you mean that if the banker in your State that has $10,000 
invested in a banking business and has deposits of $1,000,000 or $10,000,000 and does 
business on that amount that is deposited, should only pay tax on his invested stock, 
$10,000? 

Mr. Hough. No, sir; he should pay tax in our State on exactly what his property is 
worth, and that does not depend on the capital stock, surplus, nor undivided profits, 
because we have banks that pay tax on 'three times that valuation. 
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Mr. WiNoo. That is the reason why I sug^ted we ought to get at those alternative 
advantages. I know, as a practical proposition, in banks I have been connected with, 
that some of them are undercapitalized and others are overcapitalized, not for any 
selfish reason but by mistaken judgment: or one bank starts out with a small capital 
stock and has grown to be a great institution but never has increased its capital stocks 
In that State the legislators mi^ht come to this conclusion, and say that fiat stock 
tax might not be a fair distribution of tax burdens, so in addition to a small fiat stock 
tax we will also haye an income tax so as to even up the inequalities in stock capital- 
ization. Do you see the point that is in my mind? 

Mr. Hough. Yes, sir: and that would be imjxjssible under this law. We recognized 
that, and I do not think that anybody who is in favor of this law would object at all 
in regard to what you suggest in regard to an amendment of that character. 

Mr. Stevenson. I am curious to know, in the instance the gentleman from Pennsyl- 
vania — ^Mr. Brooks — suggested, how the private banker would be taxed on more thBJt 
his capital and surplus and undivided profits. You said he would be taxed on what 
his property was worth. Is not his property capital, surplus, and undivided profits- 
capital in the banking business? 

Mr. Hough. No, sir. 

Mr. Stevenson. What else have you got? 

Mr. Hough. He has earning capacity of 35 per cent per annum that goes right 
with that bank and to be sold right with it, and that makes money value. The stock 
in the Indiana National Bank is worth $300, not because the book value is there, but 
because they have earning capacity. 

Mr. Stevenson. You assess on earning capacity 

Mr. Hough. No, sir: we assess on true cash value and we anive at that true cash 
value either from market quotations or by capitalizing the earnings. If we have a 
bank that we add $100,000 to because it is earning more riloney, it is worth more. 

Mr. Stevenson. Indirectly you get at its net income? 

Mr. Hough. Incidentally we will inquire what income is, and take that into 
account with the amount of money invested in the business. 

Mr. Nelson. In case the income is very large, how do you determine the value of 
the next $100 in that stock? 

Mr. Hough. The next hundred? 

Mr. Nelson. Yes, sir 

Mr. Hough. I will give you a concrete instance. You take a bank which has a 
capital stock of $100,000 and a surplus of $50,000, and undivided profits of $25,000 
more. There is $155,000 which is embarked in that business; that is the actual in- 
vested capital. Now, say that that bank earns 6 per cent on that amount of money. 
That is exactly what we tax them at. If that bank, instead of earning 6 per cent, 
earns 18 per cent, we add $100,000 to the valuation of that bank, and you will find 
on the marksets we will not be 2 cents out of the way in any city in the State of Indiana. 
Are there any further questions? 

Mr. WiNGO. I woula like to ask you a question about the meaning of certain lan- 
guage on page 2: ^'The rate or rate of tax imposed shall be not greater than the lowest 
uniform rate or graduated rates imposed in respect of such class on banks, banking^ 
associations, or trust companies doing a banking business, incorporated by or under 
the laws of such States, other than savings banks," etc. What was the necessity for 
putting in the word "lowest," and also for using the word ''uniform" and the word 
^CTaduated"? 

Mr. Hough. In some States I understand they have graduated taxes. We have 
none in our State. 

Mr. Stevenson. In other words, you graduate them according to the amount of 
capital stock? 

Mr. Hough. I think in those States they are graduated on the amoimt of income 
that they receive. 

Mr. WiNGO. Some of us have wondered why that was in there, and its effect. 

Mr. Lord. I would suggest that probably Mr. Law could explain that more easily 
than anyone else. 

Mr. Hough. Gentlemen, just one final word here. I do hope that this validating 
clause will be passed, and not permit these large banks in New York City to escape 
from the payment of any tax at all. The National City Bank pays $900,000 under the 
present 1 per cent. 

Mr. Lord. $900,000. 

Mr. Hough. Nine hundred thousand under the present 1 per cent tax. 

Mr. WiNQO. One per cent on what— $90,000,000? 

Mr. Hough. That is invested capital. 

Mr. WiNGO. One per cent on invested capital? 
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Mr. Hough. Yea— capitaj, surplus, and undivided profits is what they use; that is, 
$900,000. This goes back to the year 1919 when that law went into effect there. If 
that is not va^dated in some way every dollar that has been paid since that law went 
into effect must be paid back, because they will take capital in the hands of private 
citizens, which is not taxed at all, as their basis to relieve them entirely from taxation. 

Mr. WiNGO. So it is not true, as Mr. Saxe suggested, and he is in error when he said 
• they are not paying taxes. 

Mr. Hough. That they are not paying any taxes — ^what class of property did he 
say waflpaying no taxes? 

Mr. "WiNGO. Banks. 

Several Voices. No« 

Mr. Hough. He did not say that; he said they would not pay any for those three 
years. 

Mr. WiNGO. What do you imderstand they pay in New York other than real estate? 

Mr. Hough. They pay 1 per cent on the capital stock, surplus, and undivided profits. 
It is a uniform rate applied all ovef the State. 

Mr. Wingo. That is a tax on each shareholder? 

Mr. Hough. That is distributed to the shareholders and paid by .the banks as a 
matter of convenience. 

Mr. Wingo. Is it capital assessment against the bank or against the shareholders? 

Mr. Hough. Against the shareholders. It is so in every State. 

Mr. Wingo. I may have misunderstood Mr. Saxe or Mr. Saxe may have misunder- 
stood me, but I got the idea they did not have them. 

Mr. Hough. They do have, and they pay it; and that is where large sums of money 
are involved in this litigation that they have now. There are only two classes who 
are interested, gentlemen, in keeping this old law in force, and those are the attorneys 
who are interei^d in the fees they can get from those banks designing to escape taxa- 
tion altogether. 

Mr. Stevenson. If you will permit a suggestion, it goes further back than that, and 
the place where I think those fellows are going to get out of court. That tax was paid, 
as finally brought out, by the bank and for the stockholder, and it is a suit for each 
stockholder against the city and not a suit for the bimk. The bank is not interested. 

Mr. Hough. The courts nave held that the banks can bring that suit for their stock- 
holders, and we have had a case go through the Supreme Court. 

Mr. Stevenson. Where the real party at interest must sue? You can not do that 
in my State. 

Mr. Hough. I have raised that question in my own coxirt and the Judge did not 
agree with me, and I have had them disagree with me very often. Gentlemen, do 
not leave those banks in a State where they can escape this taxation entirely. It 
would not be right; it would not be moral, and I do not think it would be legal. It 
would leave them in the position of a man I knew over at Greencastle, Ind. I want 
to tell you a story to illustrate, because it is so apropos to this particular occasion. 
A very wealthy man came to Greencastle and built a factory over thfire. He got into 
some trouble with his men after he had been there a short time. They were only 
making, I think, about $10 a day, and they wanted a living wage, and they went on 
strike, and it resulted in a letter being sent to this man in which they said if he did 
not leave $5,000 under the cover of the bridge that they would kidnap his wife. And 
he went out to the bridge that night and poked a note under there and he said, * * Gentle- 
men, I have not any $5,000 for you, but I am interested in your proposition, and I 
would like to hear from you again. " [Laughter.] 

These oeople are interested in the proposition, but they have not any money for 
you and ao not want to give you any, and please do not leave this, if you can possibly 
avoid it, so that they can escape that taxation. 

There is even a question wnether you put that in whether they will not go into 
court and escape it. But give whatever help you can to tiiie equity of the situation 
by passing that validation clause, too, after you have arrived at what you say is a fair 
basis for the taxation of these banks, and let it go back as long as you can j^ut it back. 
Mr. Wingo. On what theory do you think we can justify the validating clause? 
I agree with you we can not do it on the Philippine decision. 

Mr. Hough. I have some doubt about this thing, Mr. Wingo. I have practiced 
law mvBelf for 35 years. 

Mr. Wingo. We can not do like you, throw it off on the Supreme Court. We are 
not permitted under our oath to vote for a provision of this kind unless we believe we 
are authorized under the Constitution. 

Mr. Hough. I think you can do it, because under this sort of theory that the legisla- 
tion is only permissive anyway; that the States have enacted these other laws that 



90 STATE TAXATION OF NATIONAL BANKB. 

you now permit them to proceed with this taxation under this law, and that by retro- 
active le^lation you recognize what the States have already done under that law as 
emiitable and fair. 

Mr. Fenn. Is it not under the language what you call a validating act? 

Mr. Hough. Yes, sir. 

Mr. WiNOO. You take the position that you can permit the doing of the thing that 
we do not think is right, but we are not permitted to do it ourselves. 

Mr. Hough. I do not say that; I say you can not do this unless you do think it is 
right. 

Mr. WiNGO. If we permit it, we have got to have the same authority as if we did 
it ourselves. 

Mr. Hough. All I can say is this: I think that there is a matter of considerable 
doubt in my mind about this thin^. 

Mr. WiNGO. I know some think it silly to talk about the Constitution these days. 

Mr. Hough. I think it would be, as my friend said yesterday, a monstrous in- 
justice to permit these banks to escape the tax entirely upon the ground that the tax 
when it was levied was absolutely void. 

Mr. WiNGO. I agree morally if there is any legal way in which we can make them 
meet it it ought to be done. 

The Chairman. We will now hear Mr. Law. 

STATEMENT OF MK. WALTER W. LAW, JB., PRESIDENT, STATE TAX 
COMMISSION OF NEW YORK, ALBANY, N. Y. 

Mr. Law. Mr. Chairman, I am interested, first of all, in the question that was asked 
about the taxation of the capital of private bankers. The point to bear in mind about 
private bankers is that they are individual agents or copartners; they are not 
incorporated. 

If there is any one thin^ that is demonstrated about taxation it is that you can not 
reach the capital of individuals or of partnerships under the phrase "Other moneyed 
capital in the hands of private citizens. '^ 

Therefore, when you limit, the taxation on national banks by the rate imposed upon 
other moneyed capital, that is, upon the capital of these private bankers, you do one 
of two things: You either have to limit it to an income tax and then provide banks 
or the private bankers will escape practically altogether^ because you can not reach 
their assets and list them on the assessment rolls. That is the reason we are here. 

Mr. Stevenson. Why, I am curious to know? 

Mr. Law. I will tell you why. 

Mr. Stevenson. Is tnere any decision that covers it? 

Mr. Law. No, sir; it is a practical matter. For 100 years this country has been 
proceeding under the plan called the general property tax, by which intangible assets 
are listed alongside real estate and tangible personal tax. The experience in my 
State is that the amoimt of intangible property that is actually brought in and taxed 
is less than 5 per cent of the amount that should be brought in. 

One gentleman this morning said there was a billion seven hundred millions of 
such private capital in competition with national banks escaping taxation. He is 
wrong. It is much larger. The real estate assessment in the ^tate of New York is 
about fifteen bilUons. It has been estimated by experts that the amount of intan- 
gible personaltv is many times the amount of the real estate. All of that intangible 
personalty under the Kichmond decision is in competition with national banks. 
But you can not reach it under a general property tax because it is evasive; it is here 
to-day and there to-morrow. The owners wul not report it and the assessors can not 
find it, and that is the experience of every State in this Union for the past 100 years. 

It was said that that capital escaped taxation absolutely. That was the statement 
of one gentleman this morning. He was wrong. It is taxed in three wa^s, and 
that is the point I want to tell you. It is taxed, nrst of all, under the personal income 
tax — all incomes over 150,000 — and these laa^ bankers we have been talking about 
have incomes, most of them, over |50,000. They pay the extreme limit in the income 
tax not only of their incomes but also of all the earnings and jpartnerships, even though 
it is not distributed to the DK^mbers; they have to report it all and pay the income 
tax upon it all. 

No. 2. These private bankers are very largely bond dealers and stock dealers. 
Those men pay what we call a stock transfer tax, which yields in our State 16,000,000 
a vear, almost as much as the entire capital stock paid by the national banks. 

Mr. Luce. Do they not put that all on the customers? 
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Mr. Law. I do not know of any business tax that is not passed to the customers. 
It is like the traveling salesman's overcoat, in the expense account, it is there whether 
we see it or not. 

Tax No. 3. When they die we take a share of their fortimes under the inheritance 
tax, and corporations do not die and corporations do not pay that tax. 

There are three very large and substantial taxes — the personal income tax in my' 
State yields $37,000,000; last year the stock transfer tax yielded $6,000,000; the inheri- 
tance tax yielded $15,0()0,000 to $18,000,000 and those men pay in all those directions. 
So that the statement this morning that these private bankers were absolutely exempt 
from taxation was not correct. We have been over this matter back and forth a great 
many times. In the first place, this bill was prepared by the responsible tax officials 
from 20 States. Other States that were unable to send representatives sent word 
that they would be glad to abide by the conclusions of those gentlemen representing 
the other States which did send representatives. The report has been circulated to 
all the remainder of the States, ana there has not been a dissenting voice from one. 

So I think we can say that this bill before j^ou is the unanimous choice and the 
unanimous finding of the 48 States of the Union; that is, of their responsible tax 
provisions. 

Furthermore, last week we had a conference, at which a number of gentlemen in 
this room were present, between a committee of the tax officials appointed for that 

Eurpose and a committee of bankers appointed to confer with the first committee I 
ave named. 

We spent two days together. One night we were up until 12 o'clock. A great 
many suggestions were made by both sides as to a further limitation that could be 
imposed in order ^to protect the national banks. I cudgeled my brains. I know I 
made one suggestion. The trouble was that when we would get a suggestion that 
would suit New York it would not suit Virginia or Pennsylvania, or if it suited them 
it would not suit Wisconsin or some other State. 

And we always came back to this one measure or limitation covering all State banks 
or trust companies doing a banking business which were incorporated under the State 
laws, because that is the natural and proper and correct limitation. Those three 
classes of institutions, I think, are like the Siamese triplets, they should be fastened 
together and treated alike. 

One gentleman this morning made this suggestion — I wrote these words down just 
as he said them, so as to get them exact: ''Money capital in competition with the 
banks"— that is, that the taxation on national banks should not be greater than that 
on moneyed capital in competition with the banks. I hope that that phrase will not 
be included. That is just as indefinite and uncertain and foggy sis the phrase "other 
moneyed capital in the hands of individuals and citizens." "Other moneyed capi- 
tal " has taken us 50 years to find out what it means. 

The Chairman. And we do not know yet. 

Mr. Law. I believe we do know; I believe that the Richmond case is absolutely 
correct. I believe that the meaning given to those words in that case were exactly 
what was intended by Congress when that law was written. They meant all other 
moneyed capital; they meant the billions of dollars in New York; and they meant 
the billions of dollars of moneyed capital in the other States; and it is because, as a 
practical matter, that that is an impossible measure that we are here asking you to 
change the law. This phrase "moneyed capital in competition with banks would 
take just as long. It would take 50 years of litigation, if it stayed on the statute 
books that long, to find out what it means. There is not a business, hardly, that 
does not do some banking business. Even lawyers do a banking business; they nego- 
tiate loans; they lend money on mortgage; and in some cases lawyers receive depK)sits 
from their clients. 

Mr. WiNQO. That may be so in New York, but it is not so in Arkansas. [Laurfiter.] 

Mr. Law. It is so in New York, and a gentleman just told me it is true in Rhode 
Island. Some of the large department stores receive deposits, pawnbrokers do a 
quasi banking business, and there are any number of different classes and kinds of 
nnancial houses that do a banking business substantially, more or less in competition 
with national banks. 

Mr. Luce. Have you considered recourse to an arithmetical division of the taxa- 
tion where the better part of the capital is invested? 

Bir. Law. I do not think it would be any clearer. I think that every case would 
have to be decided on its own merits, and it would be a phrase that would be prac- 
tically impossible to administer. 

Mr. Luce. I find in the conduct of a corporation that gives me my bread and but- 
ter, organized under the Massachusetts laws and with an office in New York, that 
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every year we have to decide how large a percentage of our capital is employed in 
the State of New York, and there is no great difficulty in that. 

Mr. Law. Mr. Luce, that is another matter. The question to be determined here 
is, Are they in competition with banks? Is a lawyer when he loans his clients money 
on mortgage in competition with banks? 

Mr. Luce. It might be contemplated specifying to some degree as to the receipts 
of the profits, or something of that sort. 1 simply wanted to dwell on that particular 
possibility of differentiating by whether the greater part of a man's business is banking 
or not. 

Mr. Law. I think it would be a mistake to go into any greater detail. I should 
prefer to move in the direction Mr. Wingo proposes to go, even to less detail. In 
drawing statutes it is not like tracing a map, where you can follow all the little inlets 
and promontories. You have got to draw bold, clear lines in order to be clear and 
unambiguous. That is the kind of legislation which is most successful; and here is 
a line proposed in this bill which I believe is absolutely clear and unambiguous. 
There can be no question if a given institution is or is not a bank organized by or 
under the laws of its State. There can be no possible question if a given institution 
is or is not a trust company doing a banking business organized by or under the laws 
of the State. And there you have a line which is perfectly clear. 

On the other hand, it is said that this class is too small ; that there is no guarantee that 
legislatures even moved by enmity or malice or prejudice or what not will make a 
raid on these institutions and unduly oppress them. 

We are perfectly familiar, those of us who have had to do with administering tax, 
of that crime. There is not a class of taxpayers who does not make the same sug- 
gestion. But the true answer to that, Mr. Cidairman, is that representative govern- 
ment and constitutional government has not as yet broken down. The courts and 
the Constitution of the United States and the innate sense of fairness of the American 
people can be relied upon to protect every class from undue discrimination, including 
national banks. 

And if that is not enough, then, Congress will still be here, I want to say; and if the 
shadow of oppression or unfair discrimination should fall across national banks, Con- 
gress can be relied upon to act promptly and effectively. The national banks have 
always been a favorite ward of Congress, and Congress will never see anything unfair 
done to them. But I do not believe that necessity will ever arise, and if our American 
institutions are not sufficient, if their constitutional government and the innate sense 
of fairness of the American people shall be removed, if the rude hand of socialiffln or 
bolshevism — ^which God forbid — should ever grasp tne reins of power in this country, 
if you had a pile of 5219 's as high as the Washington Monument your banks would 
not be worth the paper they are written on. You have got to rely in the last instance 
onjust those things. 

This bill is submitted to you. I believe it is clear. I do not believe it will lead to 
litigation. I* believe it is fair. 

I want to call your attention to the fact that to-day great confusion and imcertainty 
and chaos exists in the taxing commissions of the States with regard to the taxation of 
national banks. In my State eminent attorneys are running around hot footed, per- 
sonally and by majl ; they are sending out circulars to banks calling their attention to 
this and soliciting cases on retainer fee. 

Mr. Wingo. You say ''eminent attorneys"? 

Mr. Law. Yes, sir. It is perfectly legal, and I do not think it is necessarily unethi- 
cal. They are offering to give these men the advantage held out under the law. 

Mr. Wingo. They do not belong to the American Bar Association, do they? 

Mr. Law. Yes^sir. 

Mr. Wingo. They would not last 30 days in my State ; they would have their licenses 
taken away from them. 

Mr. Law. Meantime, this money has been turned over to the communities, or the 
communities have levied the taxes, and they have collected them in their scheme of 
expenditures. If the communities are compelled to refund these moneys, with inter- 
est, as they may be, under the existing state of the law, I do not know what will hap- 
pen. But great confusion and uncertainty and great dissatisfaction, Mr. Chairman, 
will arise. 

This bill will bring order out of chaos; it will bring certainty and clarity out of con- 
fusion. It is, as I say, the unanimous offering of the responsible taxing officials of 48 
States, and I hope that you gentlemen will see your way clear to recommend its adop- 
tion. 

Mr. Stevenson. I want to ask you your views about what I asked a witness awhile 
ago. This is proposed banking capital for the purpose of taxation, with a view to 
preventing discrimination against national-bank capital? 
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Mr. Law. Yes, sir. 

Mr. Stevenson. You can classify the taxation without any trouble, but the classi- 
fication must embrace all those who are practically in like type. 

Mr. Law. Yes, sir. 

Mr. Stevenson. The private banker, if he is engaged in private banking like they 
do in Indiana, for instance, would not come within that claissification. 

Mr. Law. I am very glad you asked that question, because I meant to refer to that, 
and I did not think of it. 

Mr. Stevenson. I want to hear you on it. 

Mr. Law. You take the private bankers in New York City, for instance. There is 
a margin in which they overlap the functions of the national banks, but essentially 
they do not. Most of them receive deposits 

Mr. Stevenson (interposing). I am referring now to States where they do business 
just as they do in Indiana, with se^egated capital, and taking deposits and all that. 

Mr. Law. I think the situation is very much the same in Indiana. Those men 
receive deposits and redeposit the money with national banks. In that connection 
they are not competitors, but they are feeders, allies, and helpers. 

Mr. Stevenson. I do not so understand the Indiana situation. 

Mr. Law. That is so in New York. 

Mr. Stevenson. New York, while considerable place, lacks a whole lot of being 
the whole country? 

Mr. Law. Yes, sir. The essential function of a bank is to receive d^osits from 
the public generally. It is out of that that they make their money. When they 
want to increase business they seek to increase deposits and to get those deposits 
from the public generally they have to make out a bank charter, and it is all those 
fellows that we put in the same class; that is just where they belong. 

Mr. Stevenson. Here is a bank in Indianapolis with $10,000 capital, a private 
bank, with $1,000,000 deposits and worth I forget how many hundred thousand 
dollars. Those evidently would come under the classification of banking capital 
absolutely the same as a chartered institution. We pass a law here that does not 
say anything about the private banks, but we merely put them on a parity with 
incorporated banks and trust companies. The State of Indiana, then, . undertakes 
to tax this private bank at a different rate from what it does the capital of the 
trust company and the State bank and the national bank. Then, is it not liable 
run afoul on the fourteenth amendment and be charged with denying the equal 
protection of the law to State and national banks, too? 

Mr. Law. In my judgment, any bank that has a fixed capital and surplus and in 
addition to that profits and receives deposits, must have a banking charter and be 
an incorporated bank to come under the provisions of this law. 

Mr. Stevenson. You just heard the gentleman from Indiana say they do not have 
to in Indiana? 

Mr. Law. I will let the gentleman from Indiana reply to that. 

Mr. Hough. We have a special law in regard to private banks, that they can not 
do a banking business without incorporating. 

Mr. Stevenson. That is what I understand, and those are in the banking business, 
and when you come to classify banking capital for taxation you have got to embrace 
them or you are not covering the whole class. 

Mr. Law. We do in our State. 

Mr. Stevenson. This bill as it stands to-day would not cover that situation? 

Mr. Law. No; but we will continue to do it, Mr. Stevenson. 

Mr. WiNGo. I want to ask the witness one question. You favor this bill as it is 
written? 

Mr. Law. I do, sir. 

Mr. WiNQO. How many classes of taxes do you permit under this bill. You tax 
national banks? 

Mr. Law. Excluding real estate. 

Mr. WiNGO. Excluding real estate; we all agree on that. 

Mr. Law. You are speaking in the alternative, or that may be cumulative? 

Mr. WiNGO. I want to get your idea. 

Mr. Law. I will tell you, considering only the personality of the bank. 

Mr. WiNGO. Eliminate real estate. 

Mr. Law. It can be taxed in two ways. 

Mr. WiNGO. What are they? 

Mr. Law. No. I, either a tax levied against the shares or a corporate income tax. 
One of those two we number I. 

Mr. WiNGO. But not both? 

Mr. Law. But not both. 
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Mr. WiNGO. One or the other. 

Mr. Law. One or the other. Certainly they could include income from the shares 
and individual income of the shareholders, tliat is all — nothing more. 

Mr. WiNQo. The point is that if it should decide to have corporate income there 
would be a difference between that and individual income, because under the laws 
of most of the States I presume there would be less taxes collected &om the earnings 
of the corporation, if you simply tax the individual on his income, because he has to 
be allowea certain exemptions. 

Mr. Law. Yes, sir. 

Mr. WiNGO. Whereas if you tax a corporation, the larger its income, if you had it 
graduated, the greater it would pay, and each snareholder in proportion to his stock 
would be pa>dng that much. These are the two possible classes — one alternative — 
and then tne individual income. 

Mr. Law. Yes, sir. 

Mr. WiNGO. Suppose a State wants to authorize and suppose a State under its gen- 
eral law authorizes municipalities to put on an occupation and trade tax, a flat tax 

M. Law (interposing). Yes. 

Mr. WiNGO (continuing). It could not do it on national banks imder this bill? 

Mr. Law. In my opinion they could not. 

Mr. WiNQo. I have in mind a town where for one year for special reasons they 
undertook to tax professional men; lawyers paid so much, real estate paid so much, 
banks paid so much — a flat sum — ^just a business and occupation tax. In that they 
could not collect that kind of a tax off of a national bank. 

Mr. Law. In my opinion they could not. 

Mr. Win GO. And you want to exclude that — under this bill they could not? 

Mr. Law. I shoulS say about that, that this bill makes quite as wide a departure 
from the 50-year old tradition that we have about national banks as it is wise to go 
to the present time. I should say if you wanted to authorize additional occupation 
tax it would be wise to leave that to some future years. 

Mr. Win GO. You a^ee, then, that the only tax that would be levied would be of 
that class that is specifically enumerated in this bill? 

Mr. Law. I do. 

Mr. Win GO. Under the old theory of inclusion of one is the exclusion of all others. 

Mr. Law. Yes, sir. 

The Chairman. The committee will now hear Mr. King. 

STATEMENT OF MR. WILLIAM H. KING, ASSISTANT COBPOBATION 

COUNSEL, CITY OF NEW YORK. 

Mr. King. I would like the privilege of filing with the committee this mexnoran- 
dum, which has been prepared by our office, and stating specifically our position in 
re^rd to the special bill. 

The Chairman. It will be incorporated in the record. 

(The memorandum referred to and submitted by Mr. King is here printed in full^ 
as follows:) 

Memorandum with Respect to Proposed Bill Before Congress; H. R. 9579^ 
Entitled *'A Bill to Amend Section 5219 op the Revised Statutes of the 
United States." 

This bill was introduced in the House of Representatives December 15, 1921, by 
Congressman McFadden, chairman of the Committee on Banking and Currency, 
upon the unanimous and earnest request of taxing officials of the various States, after 
a conference in Waslungton on December 12-14, 1921, called by Samuel Lord, State 
tax commissioner of Minnesota, who is president of the National Tax Association, 
the conference being attended by the tax officials of many States, including the State 
of New York. 

The bill proposes to amend section 5219 of the United States Revised Statutes, 
which contains the permission of Congress and the restrictions imposed whereby 
States wjAy impose taxes affecting national banks, the section now permitting only 
taxation of shares of the banks and the real estate of banks and requiring that the shares 
shall not be assessed at a greater rate than upon *' other moneyed capital in the hands 
of individual citizens of such State"; that me shares, owned by nonresidents shall be 
taxed where the bank is located, and that the real estate be assessed to the same 
extent, according to its value, as other real property. 
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Such permission and restriction dates from 1864 and 1868, when it was deemed 
necessary to protect national banks from State legislation favorable to State banks, 
and when tax laws were upon the basis of the general property tax ; and the restriction 
as to assessment of shares has been interpreted and universally regarded as referring 
to moneyed capital of Stat<e banks and trust companies in competition with nationsd 
banks. 

Since that date, systems of State taxation have materially changed, many States 
imposing income and other taxes in place of general property taxes, so that there has 
been need for amendment of section 5219, and this need was accentuated upon a 
decision of the United States Supreme Court on June 6, 1921, in Merchants National 
Bank v. City of Richmond, holding that the restriction in the statute as to taxation 
of moneyed capital extended not only to assessment of State banks and trust companies, 
but also to notes, etc., held by individuals, and that where there was a lower rate of 
taxation with respect to such property, the assessments on shares of national banks 
were in violation of the section. 

This decision has led to litigation in behalf of national banks in various States to 
cancel or reduce assessments on bank shares; and although the provisions of the tax 
law of the State of New York differ materially from those of Virginia, which were 
considered in the Richmond case, such litigation has recently been instituted by 
certain attorneys representing a large number of banks in the State of New York. 
The annual taxes on bank shares payable to localities in this State amount to about 
$8,000,000, of which over $5,500,000 is payable to the city of New York, and the 
taxes imposed are upon the same basis with respect to national banks. State banks, 
and trust companies. 

Although the city of New York, in a typical case recently tried, in which attorneys 
for the other cities of the State and the attorney general have united, contends that 
the New York tax law does not violate the present provisions of section 5219, the pro- 
posed amendment of the section would be helpful in preserving the fair and equitable 
provisions of the tax law now in effect for taxation of bank shares, and would permit 
the adoption of more modern systems of taxation in New York, as well as in other 
States. 

The proposed amendment of section 5219 provided by the bill is to expressly permit 
the taxation of real estate of national banks as at present, to permit the taxation either 
of income of national banks or else the shares of national banks, and to permit the 
taxation of income from shares of national banks, with the restrictions (1) that the 
reaJ estate is taxed at the same rat,e as other real property; (2) that the income of na- 
tional banks or the shares of national banks be taxed at the lowest uniform rate, or 
graduated rates imposed with respect to " banks, banking associations, or trust compa- 
nies doing a banking business incorporated by or under the laws of such Stat-e, other 
than savings banks or similar nonstock corporations organized for the mutual benefit 
of depositors"; (3) that if shares are taxed, the shares of nonresidents shall be taxed 
where the bank is located; and (4) that where income from shares is included as tax- 
able income, income from shares of banks, banking associations, and trust companies 
doing a banking bi^^iness incorporated by or under the laws of the State is also to be 
so included. 

The bill further provides that any tax upon shares of national banks heretofore paid, 
levied, or aasessed which is in accord witli the provisions of the act is legahzed, 
ratified, and confirmed as of the date when imposed, thus saving to the cities and States 
any such taxes and protecting banks which have paid such taxes from any claims of 
shareholders. 

The bill tbus proposes to treat national banks in all the States on a parity as to taxa- 
tion with banks, banking associations, and trust companies doing a banking business, 
and it preserves the original intent of iection 5219 of the I'nited States Revised Stat- 
utes, but in accordance with more modern systems of taxation adopted in the various 
States. 

New York City, January 21, 1922. 

John P. O'Brien, 
Corporation Counsel, City of New York. 

William H. King, 

Ot Counsel, 

Mr. King. The city of New York has a deep interest in this bill, and a very dieep 
interest in this, in the taxation of national banks. We have united in urging the pas- 
sage of the bill because it recognizes a situation which is widespread throughout the 
country, not so much that it is necessarily or purely applicable in the State of New 
York, but under the decisions which have been referred to in detail it has now been 
made clear that unless some legislation is passed it will be impossible lor any of the 
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States to levy assessments on bank shares of national banks excepting at the rate 
which has been upon investments of individuals. 

This is a ver^ serious situation for the Western States, and the State of Virginia 
where the basis is still the general propert}^ tax. There it will be impossible to derive 
any direct revenue as heretofore been derived in assessing shares of banks. 

All of these States have proceeded on the policy which they interpreted from the 
decisions of assessing shares of national banks exactly as they did those of State banks 
and trust companies. That has been a natural classification, not only in the Western 
States but In the State of New York. 

However, in the State of New York we have not a limit of taxation of other moneyed 
capital to the low rates of Western States. We have in New York State a classified 
system, and without going into detail into that system or into the litigation which is 
now in progress, I might say that for 20 years State banks and National banks and trust 
companies have been put on exactly the same class, taxed by a certain system, and 
the system there is to take in the actual value by the capital stock, surplus and un- 
divided profits, and assess then at 1 per cent. 

The great merit of that law was that it was definite and clear. Banks and trust 
companies and State banks knew exactly the tax they had to pay; the localities in 
•the States knew exactly what was to be derived. There has been very little litigation 
with respect to such a clear law as that. 

During all this time we have had a different classification for other investments 
in the State of New York. Up to 1919 the capital of private bslnkers was assessed as 
the capital invested in the business. We have always had there a tax on foreign 
banks, which is still in existence. Within the last few years they passed a section 
of the tax law to provide for a special tax on investment companies. They pay a 
special tax; savings banks also pay a special tax. There is a certain tax on insurance 
companies, which have a certain amount of moneyed capital. 

And so this system has gone along with perfect satisfaction to the banks, and, as I 
say, with very little litigation on the basis of the classified system. 

Mr. WiNGo. Is there any difference in the assessment in the case of investment 
banks and commercial banks? 

Mr, Kino. It is a different kind of tax; it is a tax based on gross income. 

Mr. WiNQO. Which is the lower? 

Mr. King. You can not say which is the lower, because they are not comparable. 
In States where they have a general property ta^, you can at once compare the burden 
of taxation, because you have a different base and a different rate, but where ypu 
have a different classification and different rates you can not make an estimate upon 
the basis of the statute. It would require a considerable estimate. 

Mr. WiNGO. I have been told that in one State they have a higher rate on ordinary 
commercial banks than they have on either trust companies or investment bankers. 
They have commercial bankers, investment bankers, and they have savings banks, 
I believe, and trust companies maybe. There is a different rate there for each one 
of them, the higher being on the commercial and the lower on the savings banks. 

Mr. King. Yes, because it might be on a different base. , 

Mr. Win GO. I think it is improper to do that. 

Mr. King. The change came in New York State when there was substituted for 
the local taxation the personal property of individuals such as individual bankers, 
including income tax. It is not true that from that time to this their personal property 
escaped taxation, as was stated this morning by my opponent in tiiose cases, Mr. 
Saxe. They have never escaped taxation. What happened in New York is that 
they were substituted for local tax on ad valorem on personal property income tax, 
which was to be paid to the State instead of the locality. 

And all of these other methods of assessing investment companies in a certain way, 
of assessing foreign bankers in a certain way and savings banks have continued. 

So that we do not anticipate — ^we certainly do not admit — that our law there at the 
present time is in conflict with the present provisions of section 5219. Without 
comparing these different systems, we contend that there is a burden upon all of 
them. 

With respect to the figures that were stated here this morning as to the amount of 
moneyed capital in the City of New York escaping taxation, the testimony referring 
to a billion dollars or so. As a matter of fact, the testimony relates to the amount of 
cai>ital of investment companies and of foreign bankers and of domestic bankers, and 
of individuals, without any se^egation as to which was which, how much, or the 
special rates applicable to the different classes. 

Mr. Stevenson. If you will permit, I want to ask a question about the text of this 
bill. I suppose you have looked into it pretty carefully. On page 2 it says: ''The 
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rate or rates of tax imposed shall be not greater than the lowest uniform rate or graduated 
rates imposed in respect of such class on banks, ' ' etc. I want to refer to the graduated 
rates. 1 take it that refers to the question of taxing the income? 
Mr. King. I think so. 

Mr. Stevenson. Aild that will be graduated according to the size of the income of 
the bank? 

Mr. King. I suppose it would be. We have not such a system in New York. 
Mr. Stevenson. You take a bank with a very small income, and the rate would 
be graduated iip as it got to be a greater rate, would it not? 

Mr. King. Yes. I understand that is what this bill means. For instance, if you 
had a trust company and national bank, and you had income tax, then you should 
assess the national bank and the trust company at the lowest rate, where they were 
comparable, or at the higher rate, if there was a graduated rate as to which it was 
comparable. 

I may say with resi)ect to that matter, about which there was a question asked as 
to why they put in this alternative. At the present time there is only one authority 
to assess the shares of the national banks apart from real property. 

It was recognized that in may of the States there has grown up the system of income 
taxation, and in some of those States they would prefer instead of assessing the shares 
of the banks to assess the income of banks, and for thoee States it was made in this 
proposed bill permissive, that it might be their income taxation, or, as in New York 
and many States a tax on shares of banks as of present, and provided that whatever 
system was adopted the same or similar rates would apply to State banks and national 
banks and trust companies. 

Mr. Stevenson. The thing I want to call your attention to is this: If there is a bank 
that has a small income it takes the low rate. You take a national bank with a large 
income, and it is guaranteed the lowest graduated rate imposed to such classes of 
banks and associations, it would take the rate of the lowest State bank and the lowest 
income tax? 

Mr. King. I would not interpret it that way, because it says the lowest uniform 
rate provided it is uniform, and then says graduated rate. 

Mr. Stevenson*. You misread it; '*fhan the lowest uniform rate." That refers 
to the ad valorem rate on the shares, or the lowest graduated rates imposed. The 
graduated rate is the thin^ that refers to the income tax, and you take where there are 
a great many banks in a city, and ^ou have an income tax, and it is low in proportion 
to the net earnings, say, of one bank. The national bank would be entitled, no matter 
what its income was, to the lowest rate that is guaranteed to any State link there, 
would it not? 

Mr. King. Except it goes on to say "imposed in respect of such class on banks, 
banking associations, or trust companies." 

Mr. WiNGO, What is the necessity for the word '^lowest? " Why not say '^shall not 
"be CTeater than the uniform rate or graduated rate imposed in respect of such class?" 
Mr. King. It might be that. 

Mr. WiNGO. Of course, you would have to give some meaning to that word ''lowest, " 
and it would mean that by reason of their classification, say, you used the stock rate, 
and they said the banks of a certain class would be liable. The State might in the 
exercise of its discretion have a higher rate upon the larger institutions than upon the 
smaller institutions, although those States, I should think, would use a graduated in- 
come rate. But suppose they decide to use the stock rate. Then under that the 
biggest national bank in that State, under this language, would take the tax rate of 
the lowest, smallest State bank. You do not intend that? 

Mr. King. I would take it that this act would be interpreted in the spirit in which 
it was drawn, namely, that whatever the classification under consideration that that 
would be the same with respect to national banks and similar State banks. 

Mr. WiNGO. You might say that at the time Congress enacted that act the words 
''moneyed capital in the hands of private individuals" meant a different thing from 
now because they have made this a uniform property tax rate ;• but the Supreme Court 
might, later on, say that we did not intend what you say it means. 

Mr. King. It might be possible, with respect to the suggestion that was made, that 
they would simply say it would be the same tax imposed, as imposed on State com- 
panies and trust companies. I would see no objection to that. 

Mr. WiNGo. We ought to authorize them to classify them and tax them, the same 
as they do similar institutions incorporated by the States. That is what I supposed 
you were trying to do. 

Mr. King. When they were drafting this bill I think they did* not want to go too 
far and bring about new systems of taxation. They recognized that section 5219 
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only permitted assessment on shares of banks, and they said that instead of that 
they .might use the income tax in cases where income tax was in vogue. 

Mr. WiNoo. I had the idea that that language had gotten in there by itself when 
you added something to it, or else took something away from the rest of the bill. 

Mr. King. With respect to the classification, what I wanted to emphasize was, as 
has been exemplified m the State of New York, that legislatures have for many years 
considered, as coming within one class, national banks, State banks and trust com- 
panies, and that investment companies, private banks, and savings banks came into 
a different classification, and that is the reason for not putting in this bill any reference 
to anything else but those which are national banks, State banks and trust companies; 
not only in the State of New York but throughout the Union that is true. They 
have taken their stand on assessing national banks, State banks and trust companies. 
That is well recognized and it has this great merit which is referred to by Mr. Law, 
that now that you have the opportunity to draft a bill to avoid the constant litiga- 
tion we have had in the past, you would only be inviting litigation if, instead of 
adhering to these words 'national banks. State banks and trust companies," you 
once attempted to put in others engaged in the banking business; there would be 
much litigation to determine whether an investment company is engaged in the 
banking business or whether the bond broker does a commercial business, or what 
the foreign banker does. As a matter of fact, the evidence shows that they do many 
things which the national banks. State banks and trust companies do not do. 

We had an instance of that in this case we just tried, where the president of the 
National City Bank was testifying with respect to the classes of busmess carried on 
by the banks and the private individuals and investment companies, that the na- 
tional banks could not do certain business that some of these bonding houses and 
investment companies do, and they formed a new company, whiich you know of, 
called the National City Co., and this company, not being a bank, does business 
like these investment houses and bond houses do. In other words, they, in forining 
this new company, are able to do business just as these other people do, the private 
banks, which the national banks do not do; they made a separate classification, and 
so they formed this National City Bank. 

Now, respecting the legislation, as I said, it is very desirable that we have a clear 
bill, one that meets the situation throughout the States in accordance with what has 
been satisfactory for banks, State and national, and the trust companies, which will 
sustain the conclusion of the various tax commissioners in this country and recognized 
by the courts, and therefore with respect to this classification I think it should stand. 

The Chairman. You mentioned the National City Co. What is the method of 
taxing them? 

Mr. King. They would be an investment bank in New York, and would be taxed as 
an investment bank; they pay a corporation tax. 

The Chairman. On gross income? 

Mr. King. A certain amount of gross income. Then we have also another law in 
New York which taxes all business corporations by what is called a franchise tax. 

The Chairman. Who decides which method shall be used? 

Mr. King. Our tax law provides that each one of the corporations of the State inust 
make a return to the State tax commissioner annually with respect to their business, 
the nature of their business and what their receipts are, and all the different details 
required by the State tax commission. So the tax commission have before them the 
facts with respect to each company. 

The Chairman. The company itself can not determine that? 

Mr. King. The company itself is required to make a report. 

The Chairman. The company has not the option of deciding which class it belongs 

to? 

Mr. King. No. 

The Chairman. The tax commission does that? 

Mr. King. Yes. For that reason I feel that this language being clear and reasonable, 
which is used throughout the Union, it should not be complicated by putting in some 
other companies over which there would be litigation, and which, as a matter of fact, 
would not relieve the situation at all, because the fact is that throughout the States the 
assessments as they exist are similar and exact with respect to national banks, State 
banks, and trust companies. 

STATEMENT OF OSCAB. LESEB, MEMBER OF THE STATE TAX COM- 
MISSION OF MABYLAND. 

Mr. Leser. Mr. Chairman, before going on the State tax commission I served for 
13 years on the Baltknore City tax board, known as the Appeal Tax Court, and I was at 
the head of that for some years. 1 have been making a study of State and national- 
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bank taxation for at least 15 years. The very fact that it was a complicated subject 
and that nobody else seemed inclined to explore it, challenged me, and I have been 
keeping rather close track of things. 

I want to say before going into the main subject that there is a clause in 
the McFadden bill which all of us agree should be stricken out — the very last words, 
referring to real estate— ;-which are a repetition. 

The Chairman. Beginning on tine 20, the words ''nothing herein shall be con- 
strued to exempt real property "? 

Mr. Leser. Yes. That is already covered in the first part of the bill and was put 
in by mistake. 

My thought is that we ought to have some regard to fundamental considerations. 
You will remember the genesis of section 5219 of the Revised Statutes. National 
banks were originally created in 1863, and the right to tax them was given in 1864. 
This was the period of the Civil War. It was not so long after the famous dispute 
about the United States Bank. It was a time of great sectional feeling and when there 
was a real prejudice against Federal institutions in certain parts of this country. It 
was perfectly proper under the circumstances then prevailing that in granting to the 
States the right to tax this new form of property such right should have been sur- 
rounded with certain restrictions. The same conditions do not exist to-day. There 
really is no reason on earth why anything more should be necessary than for the Con- 
gress to authorize the States to treat national banks like any other banks, or to let 
them take their chances like all other property. What are the national banks? They 
are corporations owned by individuals. And who are their owners? Citizens and 
residents of the States — men and women of flesh and blood. Most of these banks are 
in the smaller communities and are practically local institutions with the advantage 
of Federal supervision. Special protection was given to these institutions in the 
beginning, but when the proposition is now made to amend this law, any continued 
special protection should certainly not go beyond reasonable limits. 

If you will examine the decisions of the Supreme Court in the various national bank 
tax cases you will find that the broad language "moneyed capital in the hands of 
individual citizens " was given a strict, technical, narrow construction, especially in 
the early case of Britton, that arose in Indiana, and the Boyer case, that arose in 
Pennsylvania. It is very evident from the later cases that tne Supreme Court was 
embarrassed by the earlier rulings. They found that they had gone too far, and so 
in each successive decision they have whittled down and whittled down. I am not 
going to weary you with legal citations as if making an argument in court, but it is 
clear that they have modified the earlier decisions. ^ 

In later cases they have said that ''moneyed capital in the hands of individuals" 
did not contemplate mortgages or the shares of foreign corporations held by citizens, 
because these might well be exempted entirely to avoid double taxation. They held, 
furthermore, that the law did not include property owned by corporations, but referred 
only to "moneyed capital" held by individuals. 

In another case they emphasized the fact that it is not enough merely for the indi- 
vidual to own it, but it must be employed in a "business." Therefore, the term does 
not embrace at all the ordinary classes of securities which a man puts in his strong- 
box for investment purposes, but he must in some way employ it in a business, the 
business of making money by the use of money. Furthermore, they have held that 
after meeting all those conditions, it' must be "competing" with the business of 
national banks. In addition to that they have held that it must be in a relatively 
substantial amount; and, finally, that the discrimination must be unfriendly — and 
you may think that means nothing, but it must be very diflScult to prove that a partic- 
ular discrimination is unfriendly. 

Mr. Stevenson. Did they not withdraw the word "unfriendly" in the last case? 

Mr. Leser. They did not say that they did. 

Mr. Stevenson. They laid down the distinction. 

Mr. Leser. They did not use the word "unfriendly. " They did not find it neces- 
sary to use it. But there are decisions in which they emphasized the language 
"unfriendly," and I think in one case they even used "hostile." But they applied 
the test of unfriendUness particularly in a case where the question was whether or 
not a savings bank which did a banking business — that is, made loans on security — 
that is what banks do — represented moneyed capital under this statute. They held 
that though the deposits were, indeed, moneyed capital, they did not compete with 
national banks, and their exemption was not a prohibited discrimination, because it 
was based upon sound reasons of public policy — as if all exemptions were not supposed 
to be based upon that theory. 

And now we have the Richmond case, in which the evidence was — and I have 
read it very carefully — that the shares of national banks in Richmond were assessed 
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at about $8,000,000, and the shares of State banks and trust companies at about six 
millions, and that certain investments, notes, and bonds and evidences of debt, were 
assessed at $6,250,000 under a city ordinance which imposed a classified rate of 30 
cents per $100. It did not seem to occur to anybody to analyze those assessments in 
order to see how much could be whittled away after there had been subtracted all of 
these things that mi^ht have come out. This was, no doubt, because the case was tried 
on the theory that it was immaterial what this 30-cent property was composed of, 
because it was supposed that the only discrimination tMt could be complained of was 
one favor of State banks or trust companies. The fact was that in the lower court 
the decision had nothing to do with the question of discrimination. The lower court 
simply held that the city ordinance should be so construed as to apply to bank shares. 
The Supreme Court of Virginia disagreed with this view, and then entered into this 

Suestion as to whether there was an illegal discrimination: and they followed what 
ley thought was the ruling of the United States Supreme Coiurt, namely, that the 
inquiry should be confined to a comparison with the State banks and trust companies, 
^and finding no inequality on that score, they sustained the tax. 

The Chairman. As I understand it, the whole foundation of that decision was 
based upon a misunderstanding of the facts? 

Mr. Leser. Absolutely. That whole decision is based upon a conclusion of fact 
stated by one witness in about one sentence, and accepted by the Supreme Court of 
the United States as stating the fact. 

Mr. WiNGO. What was that? 

Mr. Leber. I will give you the statement. 

The Chairman. It is interesting to note also that the man who made that state- 
ment is Thomas B. Mc Adams, now president of the American Bankers' Association. 

Mr. Leber. He was then vice president of this bank, and has since become the 
president of the American Bankers' Association, and he takes a very natural pride 
m his baby, and is making this struggle to cash in. That is very natural. 

The testimony was as follows: 

" Q. Mr. McAdams, will you kindly state whether or not moneyed capital in the 
hands of individuals invested in bonds, notes, and other evidences of debt comes 
in competition with national banks? 



"A. Yes. 

" Q. Will you kindly explain how this is so? 

**A. Our assets are invested in bonds, notes, and other evidences of debt. The 
loan of money or the extension of credit is simply regulated, or largely regulated, 
by supply and demand. fThe more money there is to be loaned by individuals or 
corporations, the natural tendency is for a lower rate that a bank can get on a similar 
investment. In other words, the greater the competition, the lower the rate; the 
greater the demand the higher the rate." 

Mr. WiNGO. Provided all along that the business of the individual commercial 
bank is to invest its assets in stocks and bonds and things of that kind. 

Mr. Stevenson. And notes, he says. 

Mr. Leber. That is all. 

Mr. Stevenson. You stated there was $6,000,000 of State bank capital returned 
in the State banks and $8,000,000 in the national banks returned, but you did not 
state the amount of securities that were returned. 

Mr. Leber. I will read the stipulation they entered into, which was used in this 
case: "That the notes, bonds, and other evidences of indebtedness returned and 
assessed for taxation for the year 1915 amounted to $6,250,252." 

Mr. Favenger, of Boston. May I ask a question? 

The Chairman. Yes. 

Mr. Favenger. Did not the United States District Court of North Dakota arrive 
at the same conclusion as the Supreme Court of the United States in the National 
Bank of Fargo case, prior to the Richmond decision? And did not also the Supreine 
Court of the United States use precisely the same definition of moneyed capital, in 
the case of the Merchantile Bank against New York, which was decided quite a 
number of years ago? 

Mr. Leber. You are asking me a double-barreled question. I will answer the first. 
I happened to be in Washington recently and I had the curiosity to look up that 
North Dakota case. The record is on file in the Supreme Court. I wanted to get 
right down to the vitals of the thing and I wanted to know what the proof was about 
tMs *' competing " capital. I couldn't see how it would be phjrsically possible, unless 
you extended a trial over a very long period of time, and possibly not then, to deter- 
mine these various classes, namely, the characteristics of this property that made up 
these intangible assets; and, incidentally, that is one of the reasons these cases rarely 
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arise, because it is a practical impossibility to meet all these conditions laid down by 
the courts. 

What did I find in the North Dakota case? That it is based on a concession. The 
whole case is founded upon an admission made by people who did not know what 
they were talking about, in my judgment. 

Mr, Favengbr. Because they did not agree with you, you mean? 

Mr. Leser. Here are the facts in the Fargo case— I haven't got the papers here 
and the ^ures may not be exactly accurate, but the point is this — that it was agreed 
that the securities assessed in the city of Fargo at the 30-cent rate amounted to, say, 
19,000,000; that in Cass Coirnty they amounted to $15,000,000; that in the entire 
State of North Dakota the figure was $123,000,000. Then counsel agreed that the 
amount of moneyed capital of the kind mentioned in section 5219 that was included 
in these assessments was two-ninths of the total in each case. 

Mr. Win GO. In other words, if I go out and buy stock in the Farmers* Union ware- 
house, in my town, and I return that under notes, stocks, and bonds, they include 
such stocks as that as competing moneyed capital, and the bank would not buy that 
stock and would not make a loan on that? 

Mr. Leseb. Exactly. 

Mr. WiNGO. That happens to be true of that particular stock, and it frequently 
occurs that bankers refuse to make a loan, but they say,' ^' You can go to so-and-so as 
an individual, and he will make you a loan.'* No banker could cairy that loan, and 
that will be turned in, and they held that that is practically competition with banks? 

Mr. Leber. In the North Dakota case they simply ^ve two-ninths as Uieir guess 
of tiie amount represented by competing moneyed capital. 

Mr. Stevenson. They eliminated seven-ninths? 

Mr. Leser. Thev eliminated seven-ninths, but thev made no calculation as t« 
how much would have been excluded if they had followed these decisions which 
said it had to be capital held by individuals used in a business and competing with 
the banks and meeting all the other conditions I have referred to. 

Mr. Stevenson. I want to ask you was not the State of North Dakota represented 
by its attorney general; was it not represented by an attorney? 

Mr. Leser. Oh, yes; certainly it was r^resented by an attorney. 

Mr. Stevenson. Do you suppose they made a concession that was doing violence 
to the facts as against the State? 

Mr. Leser. I will tell you what I think about it. I think they made a guess. 
That was the convenient thing to do. If they had made no concession and had 
declined to enter into an agreement, the bank could never have made out a case. 

Mr. WiNGO. How is that? 

Mr. Leser. If you undertake to call all the witnesses as required to prove that 
$123,000,000 of intangible property, held by thousands of owners, comes within these 
conditions I have read, you have a virtually impossible task. But in the Richmond 
case the only testimony on the point is what I have read to you. .There was no testi- 
mony by the opposing side on this vital issue. When it came up, tJie lower court 
considered Mr. McAdams's testimony inconclusive and the Virginia Supreme Court 
regarded it as irrelevant, but later on the Supreme Court of the United States held 
that it was relevant, and the referee in the absence of a finding of that fact below, felt 
compelled to determine the matter itself and thus accepted the conclusion of fact 
stated by the witness. 

Mr. Stevenson. As I understand you, if they had been required to make strict 
proof in a suit at law they probably could never have made that proof? 

Mr. Leber. Exactly; they would have failed. 

Mr. Stevenson. That is the position I took yesterday. If that is the case, you do 
not need any additional law. 

Mr. Leber. Oh, yes, you do; unless you are going to plunge the whole country 
into litigation. 

Mr. Stevenson. I am not going to plunge anything. I am just asking a question. 

Mr. Leber. Let me tell you what the Supreme Court said on another occasion about 
this very question of proof.- In the Aberdeen Bank case (166 U. S.), which also dealt 
with the matter of discriminating capital, the court said: 

. ** There must be a substantial showing in any event that the property escaping 
taxation is capital competing for business with the national banks, not merely a 
general averment of a legal conclusion. Faqts must -fce stated so that the court can 
determine as to the taxable character of the property which it is claimed is exempted." 

They could not have met that condition in the feichmond case except for the con- 
cession. 

Mr. Stevenson. In practically all cases except the Britton case the complainants 
lost because they were unable to prove anything. 
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Mr. Leber. You will find that in most of these cases in which the Supreme Court 
has spoken it has announced principles but has sustained the tax, usually holding 
that there has been a failure to measure up to what was required. 

Mr. Stevenson. That is exactly my position. 

Mr. Leser. Now, taking; up the McFadden bill, there are just three things it aims 
to accomplish. The first is to fix a definite, rational, feasible standard of comparison, 
fair at the same time in linking national baAks with the group of State banks and 
trust companies to which they properly belong and keeping away from all this uncer- 
tainty ana doubt as to what is "other moneyed capital." 

The second thing is to recognize and take advantage of the modem trend in the 
improvement and progressiveness of State tax systems, by permitting the national 
banks to be taxed under State income tax laws, where they exist. Mr. Wing, of La 
Crosse, Wis., who is a member of the American Bankers' Association committee, 
lamented the fact that his bank was not permitted to be taxed under the State income- 
tax s3rBtem . So you need not suppose the banks are necessarily opposed to that method 
of taxation. 

The tJiird thing the bill does is to validate assessments that were made in con- 
formity with what the law was believed by everybody to mean. I think you gentle- 
men will get a great deal of li^ht on this whole question if you*will consult Judson on 
Taxation, edition of 1917, which contains all the decisions in very convenient form, 
knd which would prove of very great use. 

In our dea'ings with the bankers' committee, in an effort to reach an agreement as 
to what should be the standard, we made various suggestions and they made various 
suggestions, all of which were discussed. We challenged them to furnish a feasible 
standard, but they have not responded. The truth of the matter is that there is no 
feasible standard, no better standard than the one we have put into this bill. But 
what they may attempt to do is to undertake in a bill of this kind to deal with the 
question of tax rates, and I contend that such a bill as this should not deal with the 
question of what rates should be imposed, nor what method should be employed in 
the valuation of rfiares of bank stick — whether it should be market value of the 
shares or liquidation value — or whether you should deduct real estate, or whether you 
should not deduct real estate. 

The Chairman. In this connection, supposing we made a law that would simply 
give the States the rights to tax national banks, without anything further? 

Mr. Leser. They would be treated fairly; they would be treated the same as the 
State banks. 

The Chairman. Why would not that cover the whole situation? 

Mr. Leser. It would, in my judgment; and the only reason we wished to put a 
limitation in the bill was because historically they could lay claim to it; but it started 
at a time when it was right to put it in there. 

Mr. Stevenson. You say this will come out clear, line 2, pa^ 2, "not greater than 
the lowest uniform rate. " If the rate is uniform, what does the "lowest mean? I 
can understand how it can apply to the highest graduated rate. 

Mr. Leser. I think the point is well taken, that the language might be modified 
to avoid the doubt that was expressed here. 

Mr. Stevenson. In other words, this bill may be somewhat improved by a little 
careful revision? 

Mr. Leser. Verbally. The idea is there, and the idea is good, and of course any 
improvement of that kind would be welcomed. But let me warn you against any 
change in the bill as to the machinery of taxation — the question, for instance, whether 
you should write in here a restriction of a 1 per cent tax with a deduction for real 
estate, as they proposed to us. That will never do, you know, because the State 
systems are so varied and because the Federal enabling act is not the proper place 
to deal with such questions. 

The Chairman. In connection with my previous suggestion, if we made a short 
amendment like that, what would, in your judgment, be the attitude of the States as 
to taxing national banks? 

Mr. Leser. I think they would tax national banks as they tax State banks. As 
was suggested, I think, by Mr. Stevenson, the fourteenth amendment would be their 
protection. What would you think of a State, if it had an unlimited right to tax 
national banks, that would put a rate of 1 per cent on State banks and 2 per cent on 
national banks? What do you think the Supreme Court would do with that under the 
fourteenth amendment? 

Mr. Stevenson. That would be clearly a discrimination. Where the States have 
protected bankers who segregated their capital and are doing a banking business aa' 
individuals, if you leave them out, will you not run up against the same thing? 
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Mr. Leber. I think the answer to that is this: There is an awful h)t of misunder- 
standing about this business of private bankers. When you boil it all down to the 
essence you will find that the competitive character of the private banking business 
is negligible; it would come within those cases which hold that you must show a 
l-elatively substantial amount in the discrimination. Now, then, there is so little of 
it that it is not worth while to bring it into this bill. 

Mr. Stevenson. You have heard of that million-dollar case in Indianapolie. 

Mr. Leser. Have you examined that man's business? I don't know what kind 
of bank it can be that has a capital and surplus equal only to 1 per cent of the entire 
resources. I do not think I would like to aeal with that man's institution. 

The other answer is this: Indiana is over a hundred years old, and I understand that 
they have never given private bankers any lower rate than anyoniB else. Why conjure 
up a whole lot of fears, as if there was a great desire to get at the throats of the incor- 
porated banks? 

Mr. WiNGo. If there is no fear of discrimination between private banks and national 
banks, what is your objection to including the private banks in the bill? 

Mr. Leser. One objection is the diflSculty of definition, as was pointed out by Mr. 
Law. You would introduce an element that would lead to further confusion. It 
would be impossible to make a definition that would be perfectly fair in its working. 
In some States they have no private banks. 

Mr. Stevenson. They prohibited them in my State. 

Mr. Leser. Nor do I think private banks should, even when they do purely a 
banking business, be treated exactly on a par with incorporated banks. It would be 
almost impossible to frame a law, other than an income-tax law, which could operate 
fairly as between incorporated and unincorporated ba-nks. They have no State super- 
vision, as a rule, or Federal supervision. If it were such a good thing to be a private 
bank, why would people invest their money in the chartered banks? I put the 
question the other day to Mr. Favinger in regard to Boston. He spoke of great dis- 
crimination in regard to private banks, and I asked him, "What would you say to 
the proposition of putting those people out of town?" and he did not like the idea* 
fiow many national banks in New York do you suppose would like to have these large 
private institutions removed from the town? 

Mr. Chairman, I have another point to develop here, which should be of interest, 
It has not been dwelt on. As you know, the District of Columbia is under the Gov- 
ernment of the United States. Congress makes the laws for the District of Columbia. 
Now, let us see how Congress acts in this matter of discrimination, first of all regarding 
the absolute burden of taxation it puts on national banks, and, secondly, regarcfing the 
tirav it discriminates for or against them. 

About 20 years ago a law was enacted which taxed banks and trust companies in 
the District of Columbia at 6 per cent on their gross earnings. This is in addition to 
the tax on their real estate. I have, through the courtesy of the local assessing depart- 
liient, secured the figures to show what the gross earning tax produced from the national 
banks of the District of Columbia, and how that amount would compare with, we will 
say, a 1 per cent tax on capital, surplus, and undivided profits without deduction of 
real estate, and the grand result was that in the year 1921 they paid a gross earnings 
tax of $271,882.37, and if they had paid a tax as under the New York law, of 1 per cent 
on their capital, surplus, and undivided profits, the tax would have been only $140,780. 

Mr. Favenger. You should include the tax on the incomes also. 

Mr. Leber. That is not a tax on the bank. 

Mr. Favenger. Neither is 1 per cent the whole tax. Tell the whole story while 
you are about it. 

Mr. Leser. You can tell the whole story. This is based on the facts. This is a 
tax which, under the law of the United States, is practically double what it would be 
under the New York law. I wondered whether there was anything peculiar in the 
banking situation of the District of Columbia which might explain the result, so I 
went to the trouble of making the same analysis for the national banks of Baltimore. 
1 found out what would be 6 per cent of their gross earnings as compared with 1 per 
cent of their capital assets; in the year 1921 they would have paid as a gross earnings 
tax $576,000, whereas a 1 per cent tax on their capital assets without crediting real 
estate, would have been $324,000. That also is almost in the relation of two to one. 
In individual cases the percentage is at times startling. There is one bank, for instance 
Which would pay at the 1 per cent rate, $2,500, and at 6 per cent on the gross earnings 
it would pay $20,700, but I have given you the aggregate figures for all the national 
banks. 

Now, there is this further interesting thing about the District of Columbia. You 
have here the Government of the United States making the laws for this District and 
putting a tax which is practically double the tax imposed in New York State, and you 
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have alfloprivate bankers in the District of Columbia. How do you suppose they are 
taxed? They are charged a license fee of 1500, and outside of tliat they pay a tax of 
30 cents per |100 on whatever taxable securities they have. They are treated as 
individuals. 

I have already ^ven you a comparison between the banks here and the banks else- 
where. Now I will give yau a comparison between the tax on banks here and the 
tax on private investments held by individuals—such property as was called com- 
peting moneyed capital, in the Richmond case. Up to 1916 they did not tax in- 
tang>Lole property at all, but in that year enacted a law imposing a 3-mill rate, which 
has proved a most wondeHul success. They have on the Dooks of the District three 
hundred and odd millions of dollars of intangible property assessed against the citizens 
of Washington. Congress does not think there is any unfair discrimination in such a 
classified law. On the contrary, the revenue of a million dollars from this source is 
a very considerable item for the relief of this District. 

As has alreadv been shown, the classified systems were not known in 1864. They 
are an outerowtn of progress. We are pretty well convinced now that we have been 
wrong in tne past. The people generally are getting wise to the fact that the general 
property tax is an improper system. In the early days of our Government they did 
not have the general property tax. They haven't got it to-day in any other country 
in the world. It was only toward the middle of the century that this idea arose. 
There was an attractive sound to the words ''Tax everything at the same rate," 
''Taxation should be proportionaF ' or "Taxes should be imposed at a uniform rate.' ' 

What is the general property tax? It embraces two rules. First, to tax everything, 
and secondly, to tax everything within the taxing district at the same rate. In modem 
systems we do not tax everything; and the things that we do tax, we do not necessarily 
tax at the same rate. We take into account their economic differences, and the result 
is the classified svstem. I have shown its operation in the District of Columbia, 
which, I think, is tne most recent illustration. You have heard the figures for the State 
of Minnesota, where the assessment on intangibles increased from f 11, 000,000 at the 
general property rate to $110^000,000 the first year under a low, fixed rate. We had 
exactly the same experience m It^ryland. Our act went into effect in 1896, and from 
$6,000,000, in Baltimore the assessment rose in the first year to $60,000,000. To-day 
we have $270,000,000 on the books in that city, paying the 30-cent local and l&-cent 
State rates. Gentlemen, our bankers approve of tfaiat. As a matter of fact, they pro- 
moted that law and the responsible bankers of Maryland will never tell this committee 
they are hurt by a low rate on intangible property, which multiplies the revenues 
enormously and stimulates tax honesty. 

I just want to add one more point, because it is of extreme interest to me. Why 
did the Richmond banks go into court? They were not really suffering from an inordi- 
nate tax. Their rate was $1.75 on book value, less real estate. They already had a 
lower rate than that upon real estate, but they used this 30 cent rate on private invest- 
ments as a lever to force down the rate on their own shares still more. They were 
the ones that conjured up the idea that they were injured. The vice president of 
the Merchants' Bank testified in this case that all the intangibles assessed in Richmond 
came into competition with the capital of his own bank, and they won their case. 
The total rate on this supposedly competing capital at that time was 95 cents per 
$1(K), against a total tax of $1.75 on bank shares. These same banks are to-day figurmg 
on a reduction in the rate on intangible property, and they have addressed a letter 
to the legislature, signed by the individual banks, advocating that there should be a 
reduction in the rate of taxation to 50 cents per $100. I suppose I am not violating a 
confidence if I tell you that I have accepted an invitation at their hands to address 
the committee of the Virginia Legislature in advocacy of that reform. 

So, gentlemen, do you not see that this is all moonshine and humbug; that there is 
no real competition from this source and no real discrimination. The whole issue has 
just been conjured up. The whole thing was an accident, and the United States 
Supreme Court bases its decision upon an inference, saying: 

"It is to be inferred that a substantial part of this property was in the hands of 
individual taxpayers." There was no proof in the case that a single dollar of this 
$6,250,000 was in the hands of individual taxpayers. There is no admission as to that, 
and clearly the burden should be on the bank to prove it, because if it was in the hands 
of corporations and not of individuals, it did not constitute prohibited discrimination; 
it did not come within the statute. There was therefore no proof on that, and the 
Supreme Court, by accepting the conclusion of fact of Mr. McAdams, has said that 
there was $6,250,000 of competing moneyed capital, namely, all those assets; ajid who 
in the world believes that every dollar of that was competing moneyed capital? I 
doubt whether $100,000 of it was competing moneyed capital. They assumed that the 
entire amount was competing moneyed capital, and on top of that assumption they 
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inferred what the bank was under duty to prove, namely, that it was all held by 
individuals, because if they did not do that, they failed in their case. So there you 
have the whole structure of this litigation. 

This has got to be amended by some le^lation, not only in order to straighten out 
the mess that has been created — this nusapprehension — but in order to bring this 
act right up to date and allow us to impose a tax under modem systems of taxation. 

The Chairman. Mr. Goldfogle. • 

STATEMENT OF HON. H. M. GK^LDFOOLE, OF NEW YORK. 

Mr. Goldfogle. Mr. Chairman, at this late hour when you are about to leave. I 
would like to say that I understand this committee is to have another session on this 
bill on the 7th of February. I will content myself, therefore, with coming back on 
that date if possible. In the meantime, however^ I would like to have it noted on 
the record that I appear on behalf of the city of New Yotk to urge the favorable con- 
sideration of the McFadden bill by this committee. I think national banks are fully 
safeguarded and no fear need be entertained by any one that a discrimination ever 
will be made by the State of New York against the national banks. Inasmuch as 
I have not really the floor now, except for the purpose of making this very brief 
stSitement, I desire to say that in my judgment the subject has been well discussed 
here, and nothing has been offered by the opposition which would at all take the 
place of this bill m order to attain the purposes that we are after at this time. New 
York City alone would lose, if the litigations turned out favorably to the banks, the 
sum of approximately $6,000,000 and be at the hazard of losing the taxes that have 
already been paid in, or of refunding the taxes already paid in, of about $5,500,000 
per annum in the past years since the State income tax law was adopted. 

With this brief statement I content myself now, hoping to come back and discuss 
the matter further on the 7th day of February. Thank you, very much. 

The Chairman. We will now hear from Mr. Holmes. 

STATEMENT 6F MB. ALEXANDER HOLMES, DEPUTY COMMIS- 
SIONER OF COBPOIIATIONS AND TAXATION, BOSTON, MASS. 

Mr. Holmes. Mr. Chairman, I will withdraw from the opportunity of making any 
extended remarks. You have heard from Massachusetts. I simply want to state 
that the department is in favor of the present bill, and I will see tnat Massachusetts 
is represented here at your next meeting. 

The Chairman. Very well. 

STATEMENT OF HON. N. ZENAS BLISS, TAX COMMISSIONEB OF 

BHODE ISLAND. 

Mr. Bliss. Mr. Chairman, I desire principally to speak for the purpose of being 
recorded in favor of the bill. I should like to address the committee for 15 or 20 
minutes, but I realize that it would almost be cruelty at this time. I should like 
to have about four or five minutes, however. 

The Chairman. All right. 

Mr. Bliss. I should like to call your attention, gentlemen, to the fact that this 
is a question not only of taxation, but it is an economic question quite as much as 
a legal question, and I will take a very few seconds of my short time to inform the 
committee that I am not a lawyer. I do not know how it happened that I was asked 
to appear here without being a member of the bar, but it is a fact. 

Practically every State in the Union is faced with enormous increases in their 
expenditures; the necessity of raising very much larger amounts of revenue than 
they have ever raised before. Under the strain put upon the State fiscal systems, 
in order to raise this money, the general property tax has failed in every instance. 

I will not take time to go into that. Attempts have been made to replace the general 

groperty tax from time to time by some more just system of taxation. Some States 
ave taken classified rates on intangible property; others have taken income taxes, 
or some modification of that kind. After these more or" less sudden changes certain 
complications occur, and it is of the most vital importance that all tax legislation should 
be had in the future as rapidly as it is possible. It does not make much difference 
what kind of a tax system you have in a State that is comparatively wealthy, with 
a very small amount of revenue to be raised. The inequalities are there, but they do 
not amount to anything. As their rates go up and their valuations go up, any in- 
equality in the distribution of the burden becomes a real hardship, and it falls with 
crudiing force upon one class of taxpayers or another, as the case may be. So that 
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when Mr. Bryan, I think, suggested the possibility of putting a limitation upon the 
amount that a national bank may be taxed, it is absolutely impossible to figure out any 
rate of a kind that would operate with any degree of justice throughout the country. 
It means that the rate established by the Federal Congress upon national banks of 
necessity must be imposed upon State banks. That would be very bad indeed, and 
the question of interminable litigation which would be undoubtedly brought about 
by misunderstanding of such a law and the attempt to determine what a private 
banker is and whether his capital is in competition with capital invested in national 
banks, is an impossible distinction to make from the standpoint of an administrative 
department. 

AH car)ital in one way or another is in competition with national banks. The un- 
interrupted experience of tax commissioners throughout the country has been that 
a classification such as is proposed in this act, that national banks, State banks, and 
trust companies shall be put into the same class, is amply sufficient to protect the 
national bank, and it is all that any other class of corporation, so far as I am aware, 
has ever asked in protecting against discrimination. Put us all in the same boat and 
we are eatisfied. There may be some question as to whether there will be any litiga- 
tion or not. I do not think there can be anv doubt in the mind certainly of any tax 
commissioner, that there will be all sorts of litigation; and that is not entirely due tq 
the fact that the law may be a little obscure, but it is due to the fac t that the burden 
of taxation has become increasingly heavy on all taxpayers, and whereas 6 or 8 years 
ago, or 10 years ago, they would pay taxes without any question at all, now they have 
to pay attention to those things ana they try to get rid of them if they can. 

As to the retroactive feature: If some form of retroactive provision is not made it 
means that these banks will escape taxation, for one, two, tnree, or four years, six, 
maybe, and certainly that would be very unfair, and I certainly hope that this com- 
mittee will give that matter very serious consideration and not deprive the States 
of very much needed revenue. I am not ta king for Rhode Island in this regard 
at all, for the tax on banks in Rhode Island is very small; but I am reminded of what I 
heard a man say on the street as I came in. He asked somelx)dy who had his hand 
on a mule if the mule ever kicked him, and he said, "No; but the mule very fre- 
quently kicks the place where I was recently at." The national bank& in Rhode 
Island do not pay any taxes that amount to anything at all, and the State banks and 
trust companies pay a franchise tax, which is not exacted from the national banks. 

There is no hostility to the national banks now, in comparison to what existed in 
1864 or 1868, and I agree perfectly in one thing and one only, with Mr. Bryan, that 
human nature is not changed, but conditions that brought about certain operations 
indicative of human nature have long since passed away. They do not exist any 
longer, and probably will not exist again, so that the necessity for the hard and fast 
protection of a national bank against discrimination has long since disappeared in 
practically every State in the Union; in all the progressive States, anyway. So what 
I am advocating and urging the committee to ao is to provide us with a law which 
will confirm the practice of some 50 or 60 years which will go a little further than that 
and take care of the situation in the case of States that have a classified rate or an 
income-tax rate; and whatever you do, specifically define the class to which national 
banks belong, and specifically aefine the kind of capital that is to be considered, so 
that there can not be any question about it at all. If you say that you must consider 
capital in the hands of a private individual competing with a bank, the minute you 
do that you simply open the door to this interminable litigation. I have been what 
would probably be considered by the gentleman from South Carolina as a private 
banker for 25 or 30 years. I do not compete in the slightest degree with the national 
banks, and the national banks with wMch I trade would be very much amused if 
they thought I assumed that I was a competitor of theirs. 

I would like also to say in this connection that in Rhode Island, while I am a tax 
commissioner, I am not under the definition there considered a politician. In Rhode 
Island in order to be considered a politician you have to hold different offices con- 
secutively for 35 years, and I have only held office for 25 years, and I have not qual- 
ified yet, and I make no claim to qualifying in the line of statesmanship, except that 
my profession happens to be that of the greatest statesman this country has ever 
produced. 

The main question here is a law that will define the status of national banks so that 
there will be no question about it, a definition limited by putting them in the same 
class with State banks and trust companies. I think that is amply sufficient, and the 
extension of the privilege to tax so as to cover the changing conditions in the different 
States, to take in the classified rates and the income taxation. I should like to have 
had a little more time. 

Mr. Fenn. What is your opinion of this specific bill? 
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Mr. Bliss. I think 

Mr. Fenn. I do not want what you think. What is your opinion? 

Mr. Bliss. My opinion is that it is a. very good bill. I would strike out the word 
*^ lowest" in that rate there. 

Mr. Fenn. That is a matter of phraseology. 

Mr. Bliss. Minor phraseology; but the bill as a whole covers the situation admirably, 
I think. 

Mr. Fenn. Do you think it would induce litigation up in your State? 

Mr. Bliss. No, sir. 

Mr. Fenn. It would rather tend to stop it, would it not? 

Mr. Bliss. It would tend to stop it; yes. 

STATEMENT OF MB. CHABLES L. F AVENGER, BEPBESENTING 
THE FIRST NATIONAL BANK OF BOSTON, MASS. 

Mr. Favenger. Mr. Chairman, I am vice president and represent the First National 
Bank of Boston, and a few other banks. It is so late that 1 will defer what remarks 
I have to m.ake until the next hearing. I do want to register the opposition of the banks 
I represent against this particular bill; and I do want to point out for the considera- 
tion of the committee two or three features which apparently have not been mentioned 
here. 

This bill, in the first instance, provides that in addition to the real estate tax which 
can be imposed at the present time under the present act, an income tax may be 
imposed directly against the bank itself. Now, the national banks, of couree, get 
their franchise from the Federal Government, and there is provision in the Federal 
Constitution that says that no State shall lay any tax on articles in interstate commerce. 
I speak with reference, in the first place, to the First National Bank of Boston. That 
bank has a large amount of capital invested in South America. It has a large amount 
of capital invested in New York, and it has other capital invested elsewhere, and it is 
dealing in interstate transactions continually, and I do not believe that a provision 
such as is included in the first paragraph of this bill would be good imder the commerce 
clause of the Federal Constitution, because a State has no right in any respect to burden 
interstate commerce, and I would like to have the committee read the International 
Paper Co. case, in 246 U. S. 

* There is another phase of the bill which has not been pointed out. This bill per- 
inite the State to raise four taxes instead of two. First, on the real-estate tax ; seccfnd, 
either inccme tax or the property tax, the income tax of the bank or the property 
tax on shares. 

In addition to that, in the next to the last paragraph an income tax is assessed on 
the shareholder, and in States like New York, where a great many of the stockholders 
of national banks live in adjoining States — Connecticut or New Jersey — it is possi- 
ble for the State of New Jersey or Connecticut also to place an income tax on the 
shareholder who lives in one of those two States. The State of New York imposes a 
tax on the shares themselves. They now impose a 1 per cent tax on the shares, and 
this bill also provides that the States may impose a tax on the income in the hands of 
the shareholders, or rather on the income of the bank. Assuming that provision is 
good, and there would be two taxes in the State of New York and three taxes which, 
of course, in the last analysis, come out of the shareholder; and in the State of New 
Jersey or Connecticut they could also take another income tax from the shareholder 
where he happened to live. I think this provision should be carefully considered 
by the committee before they adopt any such bill as this. 

Besides, this bill goes much farther than any bill heretofore introduced. It pro- 
vides for double taxation straight through. It not only assures a 1 per cent tax on 
the capital and surplus and undivided profits, but it also imposes an income tax. 
In New York they were in doubt themselves as to whether they could do that, and 
the State tax commission asked the advice of the attorney general as to whether, in 
his judgment, they could impose this tax on the income in the hands of share- 
holders. He based his advice to them on the case of Shafer, which was recently 
decided in the United States Superme Court, which siimply decided that the States 
can impose income tax both in the State where it is received an9 in the State from 
which it comes. That is a case dealing entirely with an industrial corporation, the 
tax of which is not restricted in anywise by the Federal law. 
' } They are trying, therefore, in this bill to satisfy the tax commissioner of New York 

* by fixing a standard which will invite other States to adopt the system of double 
taxation which has been disapproved in almost every State, and the courts have 

'J, strongly construed a^aiust every tax law imposing in any State double taxation ever 

since they have been construing tax laws. 
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. . . The national banks in Macisachuaetts are very serioualy discriminated against, and 
'.•"' -we will bring down here at the next hearing witnesses who will show that fact. You 
^ must remember, gentlemen, that this tax, in the last analysis, falls on the stockholders 

. ' and individuals, an^rhow. If I happen to own a share of stock in the First National 
Bank of Boston — I will take, for instance, the year for use as an illustration; in the year 
the First National Bank was available for dividends, that share would be worth $26. 
Twenty dollars of that was paid in dividends to the stockholders, and $6 was paid as 
taxes on those shares. That is what I would have to pay on each share. Now, if I 
happen to have some other money invested in one of these private banks which have 
been referred to, I would pay at the highest rate 6 per cent on my income. In other 
words, I would have paid $1 .54 on the $26 . I got $26 from one source and all I had to pay 
to the State was $1.54. I got some otJier money from another source, a national bank, 
doin^ tiie same kind of business, and I pay $6 for a share of $26. That is the kind of 
discrimination that section 5219 was intended to prevent the State from practicing; 
and we have abundant sworn statistics, not only from the national bank officers them- 
selves, but from some of the partners in these institutions which are competing with 
national banks, and which they themselves say are competing. They are doing 
acceptance business and letter of credit business. They are dealinj^ in forei^ ex- 
change; they are buying and selUng sterling, and making loans to individuals, indus- 
trial corporations, etc., and they are dealing in acceptances. The modem acceptance 
has become a very important part of a banking business, not only the business of na- 
tional banks, but of trust companies, and these private bankers that we think ought 
to be included are doing precisely the same kind of business. 

I had not intended to say so much at this time, but at the next hearing I will try to 
produce statistics which are absolutely reliable, because they are sworn to by men 
whose interests are affected by what we are trying to do here. 

Mr. Fbnn. I did not quite understand what you said on the subject of interstate 
commerce under this act. Let me ask if that question was ever raised under section 
5219; have the banks ever raised the question tnat the States could not tax them, on 
the ground that it was a violation of the interstate commerce act? 

Mr. Favenger. I think the Question could not arise, because the States never have 
had the right to tax the national banks. The tax has always been on the shares in the 
banlffl. This bill proposes to impose a tax directly against the banks. 

Mr. Fenn. No. It says the same as State banks and trust companies. In the State 
of Connecticut they tax the stock of the bank on the market value of that stock, less 
what they paid to the municipalities in real estate. 

Mr. Favenger. The Supreme Court has decided in two or three decisions that a 
tax levied directly against a bank could not be sustained. 

Mr. Fenn. How does this levy against a bank? 

Mr. Favenger. It says so specifically. 

Mr. Fenn. That is in the second clause? 

Mr. Favenger. That is what the bill says. 

Mr. Fenn. But under the retroactive section they need not. 

Mr. Favenger. That is right in the first part of the bill. 

Mr. Fenn. I just asked that because I wanted to get your opinion, and I am very 
glad to have it. 

STATEMENT OF MB. THOMAS B. BATON, GENEBAL COUNSEL, 

AMEBICAN BANKEBS' ASSOCIATION. 

Mr. Paton. Mr. Chairman, I am not in a position to present the attitude of the 
American Bankers' Association until it is arrived at* I want to say that if a printed 
brief is to be filed by the tax commissioners on this subject, we ought to have an oppor- 
tunity to file a brief also. 

The Chairman. Do you care to give the committee any suggestions at present? 

Mr. Paton. I would rather not, because those I represent are not agreed in their 
views, and I would like to defer any suggestions until the next meeting of the com- 
mittee. 

The Chairman. All right. We understand from arrangements announced during 
the hearing that the committee will hear on February 7 anyone who is interested in the 
further consideration of this bill, 

(Thereupon, at 5.45 o'clock p. m., the committee adjourned.) 
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Committee on Banking and Currency, 

House op Representatives, 

Tuesday, February 7, 1922. 

The committee met at 10.30 o'clock a. m., pursuant to adjournment, Hon. Louis T. 
McFadden (chairman) presiding. 

The Chairman. For the purpose of getting into the record H. R. 9579, I place it in 
the record at this time. 

(The bill under consideration, directed by the chairman to be printed in the record, 
is here printed in full, as follows:) 

[H. R. 9579, Sixty-seventh Congress, second session.] 
A BILL To amend section 6219 of the Revised Statutes of the United States. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That section 5219 of the Revised Statutes of the United States 
be, and the same is hereby, amended so as to read as follows: 

"Sec 5219. That the legislature of each State may provide for the taxation of the 
real property therein of any national banking association located therein in the same 
manner and at the same rate as other real property in the same taxing district is taxed 
for public purposes; and may also provide for the taxation of either the income of 
such association, or the shares of such association, subject to the restrictions that 
whichever of the above classes shall be chosen the rate or rates of tax imposed shall 
be not greater than the lowest uniform rate or graduated rates imposed in respect of 
such class on banks, banking associations, or trust companies doing a banking business, 
incorporated by or under the laws of such State, other than savings banks or similar 
nonstock corporations organized for the mutual benefit of depositors; and if the shares 
of such association are taxed, the shares owned by nonresidents of such' State shall be 
taxed in the taxing district where such association is located and not elsewhere; and 
may also, if the State provides for the taxation of individual incomes, include as a 
part of taxable income the income from the shares of national banking associations: 
Provided, That the income from the shares of banks, banking associations, and trust 
companies doing a banking business, incorporated by or under the laws of such State, 
is also so included. 

"Any tax upon shares of national banks heretofore paid, levied, or assessed, which 
is in accord with the pro\isions hereof, is hereby legalized, ratified, and confirmed as 
of the date when imposed. Nothing herein shall be construed to exempt the real 
property of associations from either State, county, or municipal taxes, to the same 
extent, according to its value, as other real property is taxed." 

The Chairman. I want to call the attention of the committee to a recent decision 
rendered by the United States Supreme Court handed down last Monday. It is the 
Gillispie case. Inasmuch as it does affect this situation in respect of the taxing of 
national banks, I think perhaps I had better read a brief synopsis of that case before we 
begin with this hearing [reading]: 

income, state — INCOME FROM EXEMPT PROPERTY — FEDERAL AGENCY — INDIAN LAND 

LEASES* 

In reversing a judgment of the Oklahoma court, the Supreme Court has announced 
a principle of wide application in income taxation, Federal and State, and inciden- 
tally has settled much mooted questions. 

The lessee of oil and gas leases on restricted Indian lands was held by the State 
court liable to State income tax on income derived from sales of his share of gas 
and oil received under his leases (197 Pac, 508). 

Writ of error were taken, and in the Supreme Court the argument for the State was 
based primarily upon the decisions in U. S. Glue Co. v. Oak Creek (247 U. S., 165) and 
Shaffer v. Carter (252 U. S., 371), in which it was held that State taxes upon net income 
which included gains from transactions in interstate commerce did not violate the 
commerce clause. (Peck v. Lowe, 247 U. S.. 165, 175.) 

1?9 
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It was alpo suggested that the per curiam decisionB in Howard r. Oil Co. (247 U. S., 
503) and Oil Co. r. Howard (248 U. S., 549) were made through oversight of the differ- 
ence between the statutes involved in those cases and that involved in Oil Co. v. 
Howard (240 U. S., 522) upon the authority of which they were decided, the tax under 
review in the former being in lieu of and not in addition to ad valorem taxes as in the 
latter case, and it was th?refore contended that the latter case was not an authority for 
the proposition that the tax upon the income from the leases was illegal, because it was 
in reality a tax in lieu of a propertjr tax which the State had a right to impose. 

The court rejected both contentions, holding that there was no oversight in the oil 
cases; that the case in 240 U. S. was decided upon its merits upon constitutional 
grounds and was not based upon the nature of the particular statute involved. 

The cases above noted, holding valid taxes on the income from interstate com- 
merce and those involving instrumentalities of the United States were definitely 
distinguished, the interference in the former being held merely one of degree, the court 
observing that a certain "amount of reaction and interference with such commerce 
can not l^ avoided if the States are to exist and make laws " (165 U. S., 628; 187 U. S., 
611, 616), while the rule as to the latter was stated to be ** absolute in form and at 
least stricter in substance" (226 U. S., 404, 416, 417; 254 U. S., 51, 55). 

The court suggested that the step from a tax upon the leases and hence upon the 
power to make them, to a tax upon income from the leases was '*not long," closing 
with the important comment that "in cases where the principle is absolutely immune 
from interference, an inquiry is allowed into the sources from which net income is 
derived, and if a part of comes from such a source the tax is pro tanto void *' (157 U. S., 
429; 158 U. S., 601; 253 U. S., 245; 14 Hawaii, 126). 

This decision has various far-reaching applications. It appears, among other things, 
to settle the mooted point that a constitutional amendment is required in order to 
permit the inclusion of income from all public securities in Federal and State income 
taxes. It also would appear to demonstrate the necessity of amending section 5219 
Revised Statutes in order to render dividends from national bank shares subject to 
State personal income taxes, when other intangibles are exempted from property tax, 
and it is difficult to see why it doesn't disturb the supposedly well-settled rule tnat in 
assessing bank shares Federal securities are not reqmred to be deducted (Gillespie v. 
Oklahoma, U. S. Sup. Ct., Jan. 30, 1922). 

The Chairman. That is from the decision in the case of Gillespie v. Oklahoma 
United States Supreme Court. 

Mr. WiNGO. What lawyer gave you that? 

The Chairman. This was sent to me by Mr. Alfred E. Holcomb, of the National 
Tax Association, and I thought that inasmuch as it referred to the matter in hand it 
it would be a good idea to put it in the record here. 

Mr. WiNGO. If you will permit me, I would not want it to go into the record without 
comment. Most of the lawyers I have talked to about that case are somewhat con- 
fused as to just what Justice Holmes decided, whether he decided that Congress has 
no constitutional power to authorize a State, or whether he decided that the Congress 
had not authorized the State of Oklahoma to tax the income from a Federal agency 
being used by it in discharging its duty to a ward, the Indian: and the better opinion 
seems to be that Confess may authorize the State of Oklahoma to tax a Federal agency 
or the income from it when that agency is the agency that the Government is using 
in handling the property and funds of its wards, to wit, the Indian. 

The Chairman. I simply put it into the record at this time. It just eaine in this 
morning, and it seems to bear on this subject and would likely bring forth discussion. 
I am sure in the consideration of this measure we can decide what effect that decision 
will have. 

Mr. Stevenson. I think that the decision settles the question that the income from 
dividends from national banks can not be taxed unless Congress assents, but I think 
clearly the inference is that Congress can assent, just as it assented to the taxing of 
the income and the stock itself. 

Mr. WiNGO. Justice Holmes in that decision said it is just a short step from taxing 
the agency to taxing the incoAie — I am not using the exact language. 

The Chairman. Gentlemen of the committee, we are blessed with a good audience 
this morning. I see here bankers from all over the United States, 

Mr. Stevenson. I thought we were the audience. There are quite a number of 
plaintiffs and defendants and their attorneys around the room here. [Laughter.] 

Mr. Sands. Here is a list, Mr. Chairman, of gentlemen who would like to speak, 
but there are others who may want to speak — I have not consulted all of them. I 
see Mr. Mc Adams, the president of our association, here. We did not expect him. 
We certainly would like him to say a word to you. 

The Chairman. Suppose we start in, then, by hearing you, after which we will 
hear Mr. McAdams? 



STATE TAXATION OF NATIONAL. BANKS. Ill 

STATEICENT OF MB. OUVEB J. SANDS, PRESIDENT AMEBIC AN 
NATIONAL BANK AND THE AMEBICAN TBTJST CO. OF BICHMOND; 
CHAIBMAN SPECIAL TAX COMMITTEE, AMEBICAN BANEDBBS' 
ASSOCIATION, BICHMOND, VA. 

» 
Mr. Sands. Mr. Chairman and gentlemen, the history of Federal legislation as to 
State taxation of national bank shares has already been ably presented to this commit- 
tee. It- is, therefore, not my intention to repeat it in detail, but I wish to refer to it 
for the purpose of emphasizing the fact that there has been no change in the heart of 
man since the passage of section 5219; hence the necessity for protection by the 
Federal Government of its instrumentalities — the national banks — against unwise, if 
not hostile, discriminatory legislation by the States and their subdivisions, is as nec- 
essary to-day as it has been at any former time. 

During the 58 years which R. S. section 5219 has been a part of our laws, some 36 
cases, involving the taxation of national bank shares, have gone to our highest court;^ 
of these the banks have won 10 and lost 26. Not since 1887 until 1921 have the banks 
won a single case — a period longer, perhaps, than the congressional experience of most 
of the members of tlus committee. During all this time the Supreme Court has held 
firmly to the meaning of this section. It has never wavered in holding that the law 
afforded a haven of refuge to the banks from unfriendly and hostile legislation by the 
States against them, and in favor of other competing interests; never once has it 
afforded the banks a means of excape from taxation which was just and fair; the 
test in each case being the exceedingly practical one ''Does the tax discriminate 
against national banks by favoring competing interests in whatever form they 
may exist?" 

To the national banks this has seemed the essence of the spirit of fair play. They 
ask for nothing more: they are wiUing to accept nothing less. Section 5219 in its 
present form is remarkably elastic in its application; it can be made to fit perfectly 
into the tax system of any State. Of course, it fits into the general property tax 
systems of States like Illinois; it can be adapted by proper State laws to fit into the 
systems of States like New York and Wisconsin, which have adopted the gwuied income 
tax in lieu of the property tax on intangibles. Simply impose the income tax at the 
graded rates on the net income of the bank, which is the net income of the shareholders 
as an entity; divide this tax by the number of shares and each shareholder bears his 

Proportionate part of the tax. It fits perfectly the classified tax system of States like 
[innesota, Virginia, and Pennsylvania — simply classify bank shares and tax them as 
you tax other competing forms of investment. 

This was literally everything decided by the Supreme Court in the Merchants 
Bank case. The precise point was decided in 1886 in the Boyer case from Pennsyl- 
vania. The tax comnjissioners, representing a few States, have industriously labored 
to make it appear to you that the decision in the Richmond case is acting as a block 
to progressive tax legislation. Be not deceived. The Pennsylvania case was decided 
35 years ago. Pennsylvania has acted upon that decision in good faith ever since 
taxing bank shares at the rate of 40 cents on the hundred dollars; the same as other 
competing investments in that State; and I have not heard of Pennsylvania being 
blocked in her progressive legislation; and not once in all the 35 years has she been 
in bankruptcy, or applied for receivership. 

The cardinal principle of the taxation of national banks was proclaimed by the 
g*eat Chief Justice in McCoUoch v. Maryland, namely, that a national bank is a 
Federal instrumentality as much so as a post office, a customhouse, or a military camp, 
and hence being a Federal instrumentality, is not itself subject to State regulation 
or taxation; the shares of stock, however, are an entirely different matter. By the 
permissive legislation of section 5219, the States are allowed to tax this stock provided 
that the tax does not exceed the rate imposed on other competing investments. If 
the tax commissioners would thoroughly digest this principle, I believe we would 
come into closer accord. They talk of taxing the bank on its business, its earnings, 
etc. 

This is contrary to the principles of our Government. When the Congress throws 
down the bars and permits- State taxation of post offices, the customhouses, the forts, 
and other Government instrumentalities, on the basis of the amount of business they 
do, the national banks will not be at all reluctant to be taxed on the same basis. Until 
this is done, national banks themselves are, and of right ought to be, entitled to the 
same relief from State taxation, and their shares should not be taxed higher than 
other competing forms of investment. I maintain, due largely to the failure to grasp 
the principles above adverted to, and I believe that any gentleman here who has ever 
had to appear before a State or local legislative body in the interest of lianks will 
agree that there is such a mass of misinformation or lack of information regarding 
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banks, and national hanks in particular, that even from the hands of some of our most 
respected legislators it is hara to get treatment that is always equitable and just. 

This committee, with its expert knowledge of our banking laws, must know that even 
Members of Congress have made attempts to amend our banldng laws, which, at least, 
showed little knowledge of the fundamentals of banking and finance. 

A unified system of banking in this country under Federal laws, in our judgment, is 
just as essential to our banking and commercial stability to-day as it ever has been, 
and it is necessary for Congress to protect and preserve it. The Federal Government 
destroyed the old State system of banks of issue through its power to tax. The States 
can destroy our national banking system by granting liberal cnarters to State banks and 
thereby establish a system with which the national banks, with their present restric- 
tions, are unable to compete, and Congress can aid in this by failure to pve national 
banks such reasonable powers as will enable them to meet this competition and by 
giving the State banks the privileges under the Federal reserve act which national 
mnks do not enjoy. 

The ai^ument that State and national banks should be treated alike by State taxing 
authorities looks innocent, but the power to tax is the power to destroy. Of course, 
the States have the power to destroy their own banks either by taxation or any other 
method, but we maintain that no State should be given the power to destroy a na- 
tional bank, even though in the exercise of that power, it destroys its own chartered 
banks also, for State banking may be authorized in many ways, whether private banks, 
loan brokers, or otherwise. Any State given the power to destroy national banks 
within its borders, provided it destroy its own banks, can find many ways to circum- 
vent the law. In fact as soon as you give the State the power to destroy a national 
bank, on whatever terms, from that instant, it ceases to be a national hank a free 
agency of the Federal Government looking alone to its creator for support, but it be- 
comes in effect already destroyed as a Federal institution, and becomes a State bank, 
lookjing to the State for the sparing of its life. 

We contend that while the State banks have in many States enjoyed protection 
under the practical operation of section 5219, that State banks are the creatures of the 
State in which they- do business, and they under more liberal reserve laws, branch 
systems unlimited existence, etc., are able to meet the tax demands of their States — 
. or that States can put them in position where they can better meet those demands — 
while the national banks may be helpless unless this Congress continues the policy 
of protection which was established 60 years ago. In addition, it will be necessary to 
broaden the powers of national banks in order to preserve them. 

To prove this contention, I only have to refer you to the large increase in State 
banking capital and resources, as compared with national banking capital and re- 
sources. Although national banks can be organized with a minimum capital of 
$25,000, there are now only 8,154 national banks with capital and surplus of 
$2,841,000,000 and deposits of $14,560,000,000, while there are 22,658 State banks with 
capital and surplus of $3,518,000,000 and deposits of $22,500,000,000. 

In my judgment this disparity will increase from now on at a greater rate unless the 
Federal Government comes to the relief of tha national banking system. May I add, 
by way of parenthesis, that while it is for the good of this country that all the eligible 
banking resources of the country be centered in the reserve system, and while every 
effort has been used to get the State banks in, there are only 1,595 State institutions 
in the system. It is not conceivable that this is the full number of the 22,658 State 
banks which are eligible. In my own city we have four trust companies, each with 
capital and surplus exceeding $1,000,000, competing with national banks, neither of 
wnich is a member of the Federal reserve system. 

The limitation of the powers of States to tax national banks must be on some other 
basis than that of capital invested in State banks. The case with which banking 
capital can be reached and for numerous other reasons, which apply to national and 
State banks alike, make banking capital a special temptation to the tax hunter. I 
believe we can not trust the taxation of national banking capital in all the States to 
the tender mercies of States and localities. Notwithstanding section 5219 and numer- 
ous decisions of the courts thereon, which decisions were certainly sufficient to be a 
warning to States, many of the States have gone ahead regardless and taxed national 
banks at high figures, trusting in the chance that banks would not go to the expense 
and trouble to take the matter to the Federal courts. 

What do the national banks of this country pay in taxes? The comptroller 's reports 
show that the net earnings of national banks for the year 1921 were $372,013,000 and 
that the capital, surplus, and undivided profits were $2,841,000,000; that the taxes 
paid were $87,396,000, or about 23 per cent of the amount of net earnings, and about 
3.07 per cent upon their capital, surplus, and undivided profits. The dividends paid 
shareholders were 5.56 per cent of capital, surplus, and profits. The percentage of 
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taxes to net earnings ran as high as 29 per cent in the Southern States, and 27 per cent 
in the Middle and Western States, and 18 per cent in the Eastern States, while Penn- 
sylvania total taxes were 12.8 per cent ana in New York about 20 per cent. 

Four hundred and seventy-eight million dollars — about one-sixth of the capital, sur- 
plus, and profits of national banks — are invested in real estate, which under section 
5219 bears the same biirden of tax as other real estate in the several States. 

The tendency of Government is to get more income to meet the demands of the 
people for roads, schools, etc.; to find new sources of revenue is the chief business of 
the tax commissioner. Virginia is expending more than three times as much as was 
spent 10 years ago. The tendency is to increase the tax income to almost the point 
of confiscation of wealth and of all corporate and invested capital which can be easily 
reached, the cities and towns bearing the heaviest burdens; and banks are located in 
cities and towns. I believe that most of the States have respected the limitations 
placed by section 5219. 

While we think section 5219 meets all present needs and should not be altered in 
any respect, for the reason that State laws can be made to conform by taxing income 
from all moneyed capital alike, yet, if a change is decided upon, I urge you to leave 
section 5219 just as it is, so far as the share tax is concerned, and add as an alternative 
an income provision limited, of course, to the tax paid by individuals upon income 
from other moneyed capital. Such a provision would meet the present laws of some 
of the States, and other States having a low money and oredits tax and no income-tax 
laws could enact laws to meet the situation. 

A study of the comptroller's report will disclose the capital, surplus, and undivided 
profits of national banks in the respective States, and by this you will see that national 
banking capital is not in itself a very large item, comparatively speaking, in many 
of our States; so while these adjustments are being made the State banks may be at 
a slight disadvantage, but certainly Congress can not be blamed if the States have 
not respected its enactments. I close by repeating that from a number of years' 
practical experience with State legislators and local taxing boards, that the provi- 
sions of H. K. 9579 will result in serious injury to the national banking systems of 
this country. 

The Chairman. Is this committee to understand that that is the final conclusion 
and reconunendation of your committee representing the national bankers? 

Mr. Sands. That is substantially, as you will find, the feehng of all the bankers; 
yes, sir, that section 5219 should remain the same as it is with the exception, if it is 
changed at all, that it be made to meet the income-tax situation in States and the 
tendency to tax income throughout the country. 

Mr. Luce. Do you prefer, Mr. Sands, that we ask you questions on this matter, or 
shall we ask the questions of some following speaker? 

Mr. Sands. I think you will have the subject pretty well discussed and covered, 
though I have no objections to trying to answer any question you may ask me. 

Mr. Luce. There are two suggestions contained in your statement that I would 
like to have cleared up in my mind. You appeared to believe that equity is secured 
as between corporated and incorporated. In my own State we have for many, many 
years, I believe, held that the privilege of doing business under the corporate form, 
namely, a franchise, warrants a payment on the part of those who to some degree 
escape individual liability and who have other advantages from the corporate form. 
Would you hold that we ought not to take into account that distinction? 

Mr. Sands. I would hold that, sir. I should think there should be a distinction 
between the ordinary corporate capital and the national bank corporate capital. 

Mr. Luce. You would object to permitting my State of Massacnusetts to exercise 
its own judgment as to how to deal out treatment to the different classes of capital 
according as to whether it operates under the protection of corporate forms or what I 
might, for want of a better word, call private forms? 

Mr. Sands. I would say I would not object to it so far as any State-chartered cor- 
porations are concerned, but when it gets into Federal corporated banks I think the 
Federal Government should have something to say. 

Mr. Luce. We all agree that the Federal Government should have something to 
say. What we want to find put is whether the States should have nothing to say. 

Mr. Sands. I think the States ought to be given a stopping point or limit, and then 
let them go that limit, but not beyond it, because corporate capital, as understood in 
national banks, is a very different thing from the ordinary commercial corporate 
capital. 

Jn the beginning you assume double liability, and you have restrictions and limita- 
tions, and certainly if you will take the earnings and capital in the form of national 
bank capital of your State you will find it is not comparable with that of ordinary 
CO porate capital which would come under your State-chartered ins.itutions. 
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Mr. Luce. I wanted to get that clarified, because I thought your statomont left 
the impression that you believed all moneyed capital should be treated alike, irrt^- 
spective of whether it has the protection of the corporate form or not. You would 
not go quite so far as that? 

Mr. Sands. I would not go as far as that. 

Mr. Luce. Just one other incidental matter. I noticed that you referred several 
times to the "tax hunter." He is your servant, is he not, just as he is mine? 

Mr. Sands. He is, but I think his particular business is to get all the taxes he can. 

Mr. Luce. But you are criticizing your own servant when you are doing that. 

Mr. Sands. I did do it, and I have to do that frequently. 

Mr. Luce. If you do not like the way he works, you can hire somebody else? 

Mr. Sands. I can; yes, sir. 

Mr. Luce. I rather dislike to have our tax officials all put in the invidious position 
of being thought unfaithful or not doing what we employ them to do. 

Mr. Sands. I do not think you can ever accuse the average tax official of lacking 
in that direction. 

Mr. Strong. You will admit that they do not get all that should be gotten for 
taxation? 

Mr. Sands. I admit that, but I think they get that which is easiest to get first. 

Mr. Strong. Until they do not get all that could be gotten they should be encour- 
aged in their industry and net condemned. 

Mr. Sands. I can not agree with you so far as that. 

The Chairman. As a further expression of the views of your committee, have you 
drafted a suggested amendment to section 5219? 

Mr. Sands. We have, sir. 

The Chairman. Will you give that to the committee? Do you want to put it ia 
at this point or later? 

Mr. Sands. Our position is that 5219 remain as it is, but if amended it should only 
be amended to the extent of income tax, and we have a suggestion along that line; 
yes, sir. 

The Chairman. It will come in later? 

Mr. Sands. It will come in later. 

The Chairman. If we can put it right into the record now, we will have it before 
the committee. Suppose you read it, Mr. Sands. 

Mr. Sands. I have the opinion of one of the attorneys who was in "this Richmond 
case from the very beginning in the lower courts and he seemed to think there is not 
any question but what 5219 gives all the privileges that this provision could give; 
that 18 quite elastic enough, but in order to make it perfectly clear we make this 
suggestion: 

'*Sec. 5219. Nothing herein shall prevent all the shares in any association ,Tom 
being included in the valuation of the personal property of the owner or holder of 
such shares or prevent the taxation of income as hereinafter provided in assessing^ 
taxes imposed by authority of the State within which the association is located; but 
the legislature of each State may determine and direct the manner and place of taxing 
all the shares of iVational banking associations or income as hereinafter provided 
located within the State, subject only to the following restrictions: 

'' (1-a) That the tax shall not be at a greater rate than is assessed upon other moneyed- 
capital in the hands of individual citizens of such State and (b) that in any State 
where a tax in lieu of a property tax is assessed upon the net income of such other 
moneyed capital such State may in lieu of a tax on the ^shares impose upon the share- 
holders an income tax based upon the net income of the bank, which may be paid by 
the bank, but which shall be at a rate no greater than is assessed upon the net income- 
of such other moneyed capital. 

''(2) That shares or the net income as above provided of any national banking^ 
association owned by nonresidents of any State shall be taxed in the taxing district 
where the bank is located and not elsewhere. Nothing herein shall be construed to 
exempt the real property of associations from either State, county, or municipal taxes 
to the same extent, according to its value, as other real property is taxed." 

Mr. WiNGO. You are not a lawyer? 

Mr. Sands. No; I am not. 

Mr. WiNGO. In view of the decision in the Gillespie case last summer, what dif- 
ference is there in your proposed amendm ent and the present statute? 

Mr. Sands. We did not have the Gillespie case before us, and I question whether 
many of our people have heard of it. We think the Gillespie decision rather broadens 
5219. 

Mr. WiNGO. About all the case did was to take the position that it was but a short 
step from taxing the bank itself and taxing the income; in other words, holding that 
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the power to tax the bank carrieR with it the power to tax the income. If that be 
true, your amendment does not add anything to or change 5219. 

Mr. Sands. That is what I said in my previous statement. One of the attorneys in 
this Richmond case says they have the power now. 

Mr. WiNGO. You said something about comparing banks to post offijces. You think 
they are similar? 

Mr. Sands. Only technically. I was comparing them as governmental instru- 
ments. 

Mr. WiNGO. Do you think that the bank is the same kind of a governmental instru- 
ment as a post office? 

Mr. Sands. Not at all. 

Mr. Wingo. Just what was your statement in regard to that? 

Mr. Sands. The idea was that a national bank received its life from the Government, 
and from the Federal Government, and we are just as much under the control of the 
Federal Government in so far as that charter is concerned as any other Government- 
chartered institution. 

Mr. Wingo. Just for the purpose of the record, and so the record may show the 
contention of the bankers, you claim there is a distinction between the banking corpo- 
ration and the mercantile corporation . To use a concrete illustration: Here is a national 
bank in a country town with $25,000 capital stock. Next door to it is a mercantile 
corporation with $25,000 capital stock. The mercantile corporation under some 
State laws, I am told, pays the tax both as a corporation upon its property and then 
the individual shareholders in that mercantile corj)oration render their shares of stock 
as personal property. The Supreme Court has decided they are two separate entities. 
You contend, as I understand, from the viewpoint of the banker, that there is a dis- 
tinction, and that the bank itself and assets should not be taxed but simplv the in- 
come from shares of stocks in the hands of the individual shareholders. Will you ex- 
plain, for the record, the reasons for that distinction, or the justification for it? 

Mr. Sands. I would preferthat you ask the strictly legal questions of the lawyers. 

Mr. Wingo. I am talking about the morality of it — from the standpoint of public 
morals and public policy. The bankers make the distinction, and I thought in justice 
to you, that it should be put in the record. 

Mr. Sands'. I think there are a great many restrictions upon banking and the opera- 
tions of banks that merchantile establishments do not have. There are limitations of 
double liability of shareholders in a National bank and in many individual State 
banks. 

Mr. Wingo. That is true in most of the States. 

Mr. Sands. They are also limited in almost every State as to earning capacity and 
powers. 

Mr. Wingo. Assume, as in my State, that stock liability is identical and assume 
no limitation upon earning power — ^which there is not, what is the distinction and 
justification from the standpoint of public policy in making an exemption in one 
instance and imposing it in another? 

Mr. Sands. I think if you want to assume that a bank is a general corporation and 
has no limitations and has all the privileges that a mercantile corporation has, there 
is no distinction. But, as a matter of fact, that is not true in any case I have ever 
heard of, because there are these very definite differences, and the banking business 
has limitations that are entirely apart from the mercantile business. 

Mr. Wingo. Do you regard bank stock as a safer investment than stock in a mer- 
cantile corporation? 

Mr. Sands. I do not know as to the comparison. I should say, yes; there was less 
liability of loss on a bank than the average mercantile corporation. But there cer- 
tainly is very definite differences, too, in the earning power, because mercantile 
corporations frequently can earn very large profits and banks can not. 

Mr. Wingo. That is one reason why you think so. You gave the figures on the earn- 
ings based on the banking assets of the national banks of the United States. Have you 
undertaken to compare the earnings of all banks, including national banks, with earn- 
ings on other corporate enterprises? 

Mr. Sands. I have no way of determining that. 

Mr. Wingo. I understand you gentlemen are fearful that if the Federal Government 
does not restrain the States that you will be subjected to unconscionable tax burdens? 

Mr. Sands. We know it; I have been chairman of the taxation committee of one of 
the old congervative States for 18 years. 

Mr. Wingo. You are perfectly willing that the national banks should bear their 
just proportion of the burden of taxation, but you are afraid the legislatures might run 
wild and put unconscionable burdens upon you? 

Mr. Sands. I know from years of experience that that will happen just as sure 
as you are sitting here. 
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Mr. WiNQo. Do you know of any other property holder that does not share the 
banker's fear; do not all property holders share that fear? 

Mr. Sands. I can not say that they do. I do not believe that they do, because the 
banks in our State, 400 in number. State and National, whereas the individuals, 
farmers, for instance, and landowners number thousands. What has been the result? 
You know. 

Mr. WiNOo. How many States can you tell me of where improved farms are taxed 
less than corporate stock? 

Mr. Sands. I could only speak generally. 

Mr. WiNGo. Some one here said 48. 

Mr. Sands. Virginia is not. New York is not, Arkansas is not. 

Mr. WiNOO. I am talking about the net tax burden. I long ago quit improved 
farm lands and hold nothing but wild lands. I have enough sense to practice law 
and get elected to Congress, but I have not enough sense to make money out of farming 
under present conditions. 

Do you think that the States can, even if we threw down the bars absolutely, under 
the restrictions of the Constitution, levy confiscatory rates? Have your lawyers 
advised you that they could do that? 

Mr. Sands. I think they would levy all that they could possibly get, and I think 
the banks would have a hard time to prevent them from levying a tax that would 
seriously impair the earnings of banks. 

Mr. WiNQO. You have touched on a very serious situation. All the States are 
frantically trying to find sources of revenue, because each day bankers and farmers 
petition us here to play the part of Santa Claus and wipe out State lines^ and our mail 
18 full of appeals asking us to engage in some expensive Federal activity, and if we 
granted all the requests we would be compelled to confiscate all property to get the 
funds necessary. But you really are afraid of a confiscatory tax; that is the whole 
thing? 

Mr. Sands. I am. 

Mr. Wingo. And you do not care what the classification is or what the manner of 
the taxation is just so you are protected against a burdensome tax? 

Mr. Sands. That is our viewpoint. 

Mr. Stevenson. I wanted to ask you what is the attitude of the Virginia banks 
after this Richmond decision; have tney taken advantage of it? 

Mr. Sands. Mr. Stevenson, we went before our legislature year after year and asked 
for a reduction in our taxation on the ground of fairness, and we accompfished a little — 
not much, but at least we prevented an increase by our activities in asking for a 
decrease, and finally this decision came along and the court very clearljr said we are 
only liable for 30 cents, which was the tax rate on bank shares, and we immediately 
got around the table with our city people and said, *'We ei^pect to pay that other 
property phase; we do not want any rehef to that extent," and while our tax before 
the decision' was $1.25, we agreed upon $1.10, or only 15 cents difference, because 
that was the tax being paid on other moneyed capital in the State. The bankers in 
our State, as in all States, represent the conservative and better class of people, both 
the stockholders and officers; and they certainly do not want and should not want 
at least, and I do not believe they do want, to relieve themselves of any burdens. 
They realize the necessity for taxes; they realize the necessity for income as no other 
citizens of the State do, and I believe they want to pay a reasonable sharfe of it. 

Mr. Stevenson. Then you are not here contending that we should refuse to do 
something in order that you may escape all taxes? 

Mr. Sands. I do not. We would make a voluntary contribution if you did. 

Mr. Black. Just one question about the amendment is all I want to ask you. If I 
understand the reading of the amendment, when the State enacts an income tax, it 
would have to levy the same rate on the national banks as is levied on the individuals? 

Mr. Sands. Yes, sir; we want the limitation. 

Mr. Black. It occurs to me that the limitation had better be the same income tax 
that is levied on corporations, because, for example, you take the Federal Government; 
it is violating the very spirit of your amendment, because we have a 12 J per cent 
normal tax on the income of corporations, and 8 per cent normal tax on individuals. 

Mr. Sands. We ^et hit in the Federal tax; we get 12^ per cent flat on our stock. 

Mr. Black. I said it occurs to me if we adopt an amendment of the kind you suggest 
it »vould be a sufficient safeguard to say that the rates should be the same rate as was 
charged other corporations? 

Mr. Sands. I do not think so. If you will take your bank shares, any one of them, 
and sell them to-day at the market price and buy a 6 per cent or tax-exempt bond, you 
will not get, I warrant, as much income as you are getting. So it seems to me we bank 
shareholders should be on an equality inve3tment with moneyed capital or the invest- 
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ment we could make in other high-class securities. I cm sell my shares in my bink 
to-day and buy a 6 per cent mortgage bond in Virginia and get more income. 

Mr. WiNGO. But you are not going to do it? 

Mr. Sands. No; I am not going to do it. 

Mr. WiNGO. For the very same reason that I can not break into some banks in 
which I want to get stock. 

Mr. Sands. My job is depending on owning a good substantial amount of stock, but 
my stockholders are coming in day by day and saying, **I can sell my bank shares at 
$250; I have held them 20 years, and I am only getting $12.-a year out of it to-day, and 
I can buy a 6 per cent bond and get $15 out of it." 

Mr. WiNGO. And you sincerely told them that was a short-sighted policy; and if 
you gave him good advice you told him he was foolish to do it. 

Mr. Sands. I do not know, with the difficulties of banks and the troubles of banks 
and the burdens they are carrying and the prospects of future conditions whether the 
dividends are going to be maintained or not. 

Mr. WiNGO. I appreciate the difficulty of banks, but is not that a common difficulty 
to every property holder, and the reason why certain classes of stocks and bonds are 
not being grabbed up is due to a temporary situation? It has not been very long ago 
that those things were down low, and they sold even short-term certificates in order 
to meet pressing needs, because there was no market for bonds. You do not mean 
to say that you have a serious situation whereby most people in this country have to 
go out of the National banking business, do you? 

Mr. Sands. On account of earnings of national banks? 

Mr. WiNGO. Yes. 

Mr. Sands. I do not think that; I did not say that. 

Mr. Wingo. You want us to act not in the light of temporary conditions; you want a 
permanent, safe, sound, fair tax law that would apply in times of prosperity as well 
as of adversity? 

Mr. Sands. Exactly. 

Mr. "Wingo. Do you mean to say, in your income suggestion in your amendment, 
that you think that there is no distinction between, say, a private lender who goes out 
and picks up loans that banks can not make, and which it would be foolish for them 
to make; if he sticks those securities in his strong box do you think we ought to run 
the banks on the same basis as that man runs his business? 

Mr. Sands. I do. I do not talk about the bank, but the bank share, and I do not 
believe that my investment in my bank shares will pay me any more or that I will 
make any more out of it over a term of years. 

Mr. Wingo. You will not make as much. Such a man in small communities gets 
rich in shaving loans that a bank would be foolish to make; for instance, a man goes 
out and makes a two or three years* loan on real estate, and as a banker you will not loan 
money on real estate. You know why that was done? 

Mr. Sands. I have an idea. 

Mr. Wingo. That was one practical reason. But a practical banker will get rid of 
his real estate loans as soon as possible. 

Mr. Sands. Most of them, commercial bankers. 

Mr. Wingo. Do you want this committee to make a distinction between private 
individuals or corporations that do an investment banking business and the com- 
mercial bank? 

Mr. Sands. I would. 

Mr. Wingo. You would make a distinction? 

Mr. Sands. I would not make a distinction, but I would tax him just as much as I 
would the bank, and I would not tax a bank any more than I would tax him, 

Mr. Wingo. The tax theory is that every business should bear its proper proportion 
of taxes. But you appreciate the difficulties of the State that have been responsible 
for what is known as the intangible property tax? It is not a question of a man being 
taxed any more than he should, but just a cold-blooded proposition of trying to bring 
more intangibles out of hiding. There is no moral distinction. 

Mr. Sands. None, whatever. I talk to them about justice and discrimination, but 
they say, "Gentlemen, we need the money." That is generally the answer I have 
gotten from our State legislature. 

Mr. Wingo. I sympathize with them. 

The Chairman. There is a list of some 15 or 16 men here. These gentlemen have 
come great distances, and we will have to limit these discussions, I think, in some 
manner. I dislike to do it very much, but each one of these men probably has his 
own story to tell, and I am going to suggest to the committee that he be permitted 
to tell the story; and then for the balance of the time allotted to him, we can, ae 
members of the committee, discuss the subject with him as briefly as we can. I would 
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suggest that we start in according to that plan and see if we can not hear each man 15 
minutes. 

Mr. MacGregor. I move that each gentleman be limited to five minutes and that 
the gentlemen of the committee keep still. 

Mr. Strong, We might want to asK some questions. 

Mr. MacGregor. Too many questions are asked. 

The Chairman. The committee will next hear Mr. Thomas B. Mc Adams. 

STATEICENT OF MB. THOMAS B. Mc ADAMS, PBESEDENT AMEBIC AN 

BANKEBS' ASSOCIATION, BICHMOND, VA. 

Mr. Mc Adams. I had not intended to say anything when I came here, so I can 
assure Mr. Stevenson that 15 minutes will not be taken up by me. 

I should like to emphasize the fact that the bankers are not appearing before the 
committee to-day as plaintiffs. The bankers of the country have been perfectly 
satisfied with section 5219, in so far as the law itself is concerned, It has been against 
the interpretation of the law by several States that we have objected, and following 
the recent decision of the Supteme Court the States are now appearing as plaintiffs 
asking that you make legitimate the various forms of taxation which the Supreme Court 
has held have not been in order. 

I shall not attempt to argue it from the standpoint of the individual bank, because 
that will be covered, I am sure, by these gentlemen who will speak from the several 
States. 

I shoidd like just to emphasize one point, and that is the danger that you face with 
reference with our two national systems of the banking law. 

Mr. Sands has called your attention to the fact that although the Federal reserve 
system is now approximately eight years old, and although every effort was made for 
a long period, stimulated by the demands of war, to bring the State institutions into 
the Federal reserve system, the facts are that out of approximately 22,000 State banks 
only 1,600 have volunteered for admission into the system. 

So that the backbone of your Federal reserve system to-day is absolutely your 
national bank. But for the 8,500 national banks who were compelled to come in 
you would not have a Federal reserve system. I think it is fair to assume that if they 
had privilege of choice there would not be a larger percentage that would choose 
membership than State banks located under similar conditions. 

What is the advantage to-day of a national-bank charter? The circulation privilege 
has been practically taken away; there is no more value to that. The mere name 
remains, and there is one protection which has linked up the national bank with the 
Federal Government and prevents unfair discrimination on the part of the States. I 
believe firmly that if this section 5219 is amended in such a way as will simply enable 
the States to tax national banks on the same basis as they do other banking insti- 
tutions that you will find that the national banks of necessity, because of the increased 
burdens that will be put upon them, will have to go and take out the more liberal 
State charters in order that they may make additional earnings to offset these increases 
in taxation. 

You find that tendency already. You know in some of the large middle western 
cities they are doing that. Cleveland has only one national bank left, even with this 
provision, or perhaps two, and there is a decided tendency for the banks to take out 
the more liberal State charters and start up trust companies, who even have member- 
ship in the Federal reserve system on more liberal terms than the national banks. 
They can come in or get out to suit themselves. 

I simply want to emphasize that one point. 

I suggest that you be very careful in cnanging this proposition and subjecting banks 
to unfair discrimination as a class. Mr. Sands has said that we have no objection to 
paying the same rate of taxsCtion that everybody else pays, what any reasonable group 
of people pays. But we do object to being put into a class by ourselves as banks and 
being neld up for high rates of taxation, especially when every cent assessed against 
a bank is collected. The bank, I believe, is practically in a class by itself in this 
country, inasmuch as it is the only or^nization that pays one hundred cents on every 
dollar of capital, surplus, and undivided profits, and that always the taxing power, 
whether it be State, city, or county, always gets a hundred cents of its money 
assessed. 

It seems to me that answers to a large extent the question asked by the gentleman 
from Arkansas, that while the rate may be the same in so far as real property is concerned 
we all know that real property is assessed on a very different basis from a hundred 
cents on the dollar. 
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I believe it is fundamental that this section should remain unchanged. If you 
desire to continue the national banking system in its strength, and if you desire to 
protect the Federal reserve system, because I believe that if you make this change, 
if you are not very careful as to the way in which it is done, that you will find that the 
banks will gradually seek State charters, and that through voluntary ability to join 
or get out of the Federal reserve system that the integrity of that system itself may 
be shaken. 

The Chairman. Mr. Mc Adams, as I understand you, then, you object to being 
classed with the State banks and trust companies of the States, because of the fact 
that the State banks and trust companies have broader powers and more earning 
ability? 

Mr. Mc Adams. That is right, sir; and, in addition to that, it enables them to put 
the banks, as a class, set them apart as a class for taxation; and it is not a theory, but 
it is a fact that we have been discriminated against, if we had not been, there would 
be no demand from the States that have discriminated, for a change. 

Mr. WiNQO. You are not a lawyer? 

Mr. McAdam8. No, sir; just a hmnble banker. 

Mr. WiNGO. You are afraid if we turn you over to the tender mercies of the States 
that the national banks will surrender their charters? 

Mr. Mc Adams. Many of them; yes, sir. 

Mr. WiNGO. And embrace the States entirely and surrender to the complete control 
of the States by taking State charters? 

Mr. Mc Adams. Yes, sir; with broader powers. 

Mr. WiNGO. Your lawyers have not told you that, even if we threw down the bars, 
that you could levy a different tax than you do on State banks? 

Mr. McAdams. No; but on other classes of property: yes. 

Mr. WiNGO. You say that the banks pay a hundred cents. The national bank 
only pays on real estate, doee it? 

Mr. Mc Adams. No, it pays on capital, surplus, and undivided profits. 

Mr. WiNGO. I think not. The shareholders simply pay on personal property. 

Mr. McAdams. No, sir; our banks pay on capital, surplus, and undivided profits. 

Mr. WiNGO. The shareholders pay that? 

Mr. McAdams. The bank shareholders pay it. 

Mr. WiNGO. We are not proposing here to tax the assets of the banks. 

Mr. McAdams. I understand. 

Mr. WiNGO. They are proposing to amend the law, just regulating the taxation on 
the personal property of the sharehDlder. 

Mr. McAdams. I imderstand that. 

Mr. WiNGO. You are familiar with the decision of the Supreme Court? 

Mr. McAdams. Of course, I am. 

Mr. WiNGO. And you know in some States they tax both the State bank and the 
shareholder, do you not? 

Mr. McAdams. I did not know they did that. 

Mr. WiNGO. They do tax them, but do not collect it, except in one or two instances. 
But you are free in the last analyses from undue tax burdens, and you want to be 
protected against discrimination and confiscatory taxes. 

Mr. McAdams. If this thing is done it will not only be an opportunity but an invi- 
tation to the legislature of Virginia to make the burdens even worse than before we 
started 18 years ago to get this thing amended. They will accept the invitation with 
alacrity. 

Mr. WiNGO. Under the decision down there the shares of stock of a national bank 
onlv are taxed the same as property rendered by the private money lender i^ho 
makes loans on real estate. 

Mr. McAdams. That is true now. 

Mr. WiNGO. And pawnbrokers and others. 

Mr. McAdams. But it has only been through in the last two years. 

Mr. WiNGO. And you want to be continued in that class? 

Mr. McAdams. Yes. 

The Chairman. The committee will now be pleased to hear Mr. Divet. 

STATEMENT OF MB. A. G. DIVET, BEPKESENTINa BANKERS' 
ASSOCIATION OF NOBTH DAKOTA, FABGK), N. DAK. 

The Chairman. You are an attorney, Mr. Divet? 

Mr. Divet. I am. With the time limit that has been suggested by the chairman 
of the committee, we must necessarily hew pretty close to the line and cut pretty 
deep without regard to the details. 
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I want to take just a moment to place right the banks of the State of North Dakota^ 
which were placed wrong in a hearing that was had before this committee some time 
ago. 

Every dollar of tax on the banks of North Dakota is involved in litigation in the 
Federal and State courts for the past two years. Not\^ithstanding that litigation, 
since the recent unpleasantness, in which our State administration was recalled, the 
banks, through proper representatives, have gotten together with the tax officers of 
the State, and instead of the banks seeking to shirk their tax they have agreed that 
without regard to the results of the litigation pending they will pay a tax to be equi- 
tably adjusted by the tax commissioner and the banks, which is said to be about 50 
per cent of the tax as spread; and if the decision in the litigation goes against them, 
the compromise does not go and they pay the whole tax. 

The gentleman who spoke for the oanks of North Dakota was from Minneapolis 
and did not understand the situation that existed. 

The Chairman. You refer to the testimony of Mr. Ross, who appeared before the 
committee at the last meeting? 

Mr. DiVET. Yes. Mr. Ross was not posted upon the situation. The banks of North 
Dakota have amicably arranged that in any event they will pay a tax to be adjusted 
upon the basis of other personal property of the State; in the case of adverse decision, 
the compromise does not go, and they pay the full tax. 

I thinlc that little as our banks are tney should be put right in the record before this 
committee. 

Gentlemen of the committee, as I view it, the questions that are involved here are 
large and fundamental. There is much more involved than the mere proposition of 
what tax a given bank or the banks of a given State are going to pay and the method 
by which the tax is to be arrived at. ' 

There is involved in this proi)osed legislation the question of whether or not there 
shall be a fundamental change in the policy of the Government toward its national 
banks, and the fundamental change in the conditions upon which the national banks 
of the country exist; and, reduced to its last analysis, the cjuestion is whether or not the 
Federal Congress will enter upon an experiment of making the existence of the na- 
tional bank dependent upon the will of the States in which the banks operate. That 
is the fundamental problem that is involved in the change. 

It is elementary in tax laws that the power to tax includes the power to destroy. 
Within the sovereign power that le\'ies the tax is the power to destroy the thing upon 
which the tax is le\ded. Within the power of levying a bank stock is included the 
power of destruction of the bank that is representative of that stock. 

When the national banks were first organized, and there was given to the States the 
power of taxation of the shares, there went with that power the power of destroying 
the shares of stock of national banks, recognized by the Congress in a limitation that 
was the cast upon the power, and that was the limitation that the taxing power should 
be exercised only to the same extent that it was exercised against the individual which 
makes up the body politic of the sovereign power that was levying the tax. 

The Congress wisely saw that to prevent discrimination it was necessary that there 
be a limitation put upon it that would prevent injustice in tax, and a plan that was 
adopted was that of putting the bank shareholder upon the basis of the individual citi- 
zen who did the voting and to whom the legislator must account; that was the theory 
that was involved. 

Now, the question is presented whether the time has come when the banks should 
accept and when the Congress is willing to cast upon them the necessity of accepting 
a change in policy which says their existence shall be dependent upon the States, 
limited not by the accountaoility of legislators to the voting constituency, but the 
accountability of legislators to other moneyed corporaiioas exLsti g in the States, 
upon the theory that the State will not be desirous of destroying or hampering its 
own creatures, any more than it is desirous of destroying or hampering its individual 
citizen, a theory that is absolutely unsustainable upon the experience of more than 
a hundred years in this country. 

The question of whether or not the banks are exposed to the danger of such hostile 
legislation as may lead to their destruction, or within the limits of destruction may 
lead to their unfair injury, must be answered as all other questions are answered, by 
the experiences of the past. We must judge what may be done by what has been 
done; we must judge what may be done in given localities by what has been done 
in other localities. 

And I come here from the State where the banks are poor and where the people are 
poor, and where we are poor in everything, but rich in experience, and we are rich 
in experience in connection with taxation of our corporations and of our banks. The 
question has been asked here of some of the speakers who have been upon their feet 
whether or not they were fearful to trust themselves to the tender mercies of the State 
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legislatures. I say without hesitation, Yes; that any man of common sense who is 
now familiar with the work of State legislatures throughout this country for the past 
15 years must unhesitatingly say "yes," that he is fearful of intrusting any financial 
interests to the mercy of the ordinary State legislature. 

You will say to me that I have in mind a local condition, because I know how our 
fame or infamy has spread; that I have in mind a local condition. I have in mind, 
yes, a local condition — ^local to a great empire, and local to an empire populated by 
God-fearing and just as loving and good understanding people, just exactly the same 
kind of people that populate all the great Middle West. I know nothing about New 
York, New Jersey, Florida, or the Virginias. But from the Gulf line on the south up 
to the prairie farm countries, up through Texas and Oklahoma, Kansas, and Nebraska, 
Minnesota and the Dakotas, and Montana, I know the people. I know how they 
think; I know how they operate; I know what the sentiments are that are main- 
tained; and there is no difference between the people of all those States and Terri- 
tories and the people of the sister State of North Dakota. We have the same one- 
third American; the stolid German, Norwegian, and a sprinkling of Bohemian, and 
the Pole — all make up that mixed population. 

The bankers of other States have looked up into our State and have seen what has 
been done to them, and they say, *'We fear that thing which has been done to you 
will be done to us, and will you tell us what the thing was? " And I tell them, and 
they say to me, "Will you go before the committee and will you tell them wha^ the 
thing was which has been done to you that we fear will be done to us? " And I know 
of no better way of illustrating the danger that confronts the national bank under this 
new change of policy that is proposed to be put in vogue here that is embodied in this 
proposed bill — no better way of illustrating what may be done in Iowa, Minnesota, 
North and South Dakota, Kansas, and Nebraska by letting this committee know, and 
I suppose that most of the members of the committee think that they do know — what 
has Deen done to us. But, oh, they know so little about what has been done to us; 
and my mission here in behalf of the State Bankers' Association of the Nation, repre- 
senting a little association that I do, is to lay before this committee the details of the 
things that they fear are to fall upon them in the other States, the ruination of the 
national bank in connection with the State banks — not the discrimination between 
the State bank and the national bank, but the discrimination between all of the banks 
and the great body politic of the State that lead to the ruination of all banks. 

And that involves the question of the method of taxation under which the banks 
labor in the State of North Dakota at this time; and I will be brief about it and get 
through just as quick as I possibly can. I would like to call your attention to the 
things that are in existence there that have been done to us that led these gentlemen 
to fear the things Uiat may be done to them as soon as the bars are laid down and the 
things that are accountable for the fact that every dollar of our bank tax for more than 
two years' time has been tied up in litigation, w^hen we stand ready and have tendered 
at all times the payment of a tax upon the same basis as all other mixed property of 
the State is taxed. 

In the first place, we are in a classified State where there is unlimited power of 
classification of property for taxation — ^no limitations whatever on the taxing authority 
making any classification they may see fit as to the rates of taxation, rates of levies, 
and in subdivisions in the various ways that they may see fit. 

Our banks are taxed upon a hundred per cent value of their shares ascertained by 
the capital stock, the surplus, and the undivided profits. We, of course, on real estate 
are taxed in the ordinary way. 

There are two main classincations of property — one, a hundred per cent classifica- 
tion in which is contained bank stock and railroads; but the railroads really do not 
enter into the classification, as they are taxed upon hearing before a board of State 
officers — ^railroads, bank stock, and structures upon railroads' right of way are put in 
the hundred per cent class. Then the other is a 50 per cent classification, which 
includes all of the other personal property of the State, treating in broad terms now 
all of liie various kinds of personal property. What I want to get at is that you do 
not crush institutions in taxation by levying a great tax upon one property, but by 
an elimination of taxes upon the other. 

They take our great 50 per cent class, which constitutes all except those things 
which I have mentioned, and then they proceed in this way — remember, now, we 
are dealing with the State of small values, when I come to mention figures, you know, 
to gentlemen who are used to dealing in billions the figures sound so small that you 
do not get the comparison. We are dealing in a State of small values. Our total 
bank capitalization. State and National, for the whole State, is a little less than 
$25,000,000. You could hide it away in the lobbies of some of the banks that are 
represented here to-day. 
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Now, with the classification of hank stock in 100 percent as against practically 
all other property in 50 per cent, we then start into the extension. Remember our 
State is made up almost entirely of farm properties. The first thing that is exempt 
from taxation altogether is all structures upon farm property. We have the single- 
tax idea well started out there. Real estate is divided into two parts — ^land and 
structures. The structures are exempted from taxation altogether. Upon our 20,000 
farms there occurs an exemption from taxation of $100,000,000. The tax that ought 
to fall upon which is being pyramided upon 100 per cent tax made up of bank stock 
and the other little things. 

We pass on with another exemption, then, of $1,000 to every agricultural stock- 
holder who is in the 50 per cent class, which makes, in effect, a $2,000 exemption 
from taxation to every agricultural stockholder. A thousand-dollar basis upon the 
50 per cent, which eliminates from taxation almost in its entirety all of the personal 
property of the great property owning class of the United States, pyramided again 
upon the barJ^ stock and the other things that come under the icio per cent classifi- 
cation. 

Then we have various exemptions, that amount to $20,000. However, that item 
amounts to $20,000,000 on this exemption of a thousand dollars. We have accumu- 
lated little exemptions in $300 that amount to $900 for each individual stockholder, 
until altogether we have taken out $170,000,000 in exemptions from the very body 
of tl^^ existing property of the State. And then we come to our moneys and credits, 
and they say that moneys and credits ought to be taxed or they ought not to be taxed 
according to who has them. We put a tax commissioner in office, and he started in 
to find who had them, and he found $125,000,000 of them taxed at 3 mills on the 
dollar in 1919; $125,000,000 of moneys and credits in that little poor, God-forsaken 
and poverty stricken State out there; and then they exempted all that from taxation 
because they said it was hard to collect the tax upon that — exempted the moneys 
and credits altogether. 

Then they exempted something that was called stocks and bonds, and the bankers 
had the temerity to come into the courts and say that stocks and bonds meant bank 
stocks, and that by some slip they are exempted bank stocks, and the taxing author- 
ities of the State, represented by the tax commissioner and attorney general, came 
in, and they say, " No, it does not represent bank stocks; it represents all other cor- 
porate stocks of every kind that is known in the State of North Dakota, but it does 
not represent bank stocks; and the language of it is "moneys and credits, " including 
bonds and stocks exempt from taxation, and our Supreme Court has been struggling 
four months with the problem as to whether bank stocks are the same kind of stock 
that other stock is. [Laughter.] And it is seriously contended — ^and that is the 
fighting point upon which the litigation is turning — as to whether or not bank stock 
is exempt with the other corporate stock of other corporations, and that eliminates 
other corporate stock $50,000,000, and there has disappeared from taxation $345,000,000 
altogether in our little State of small values, with only $25,000,000 of bank stock 
altogether mixed up. 

So our tax burden of our banks does not come about by reason of a levying of more 
than a hundred per cent, or what would seem upon first blush to be a fair method of 
taxation upon our banks by reason of an exemption of a great portion of the other 
property of the State, which pyramids the tex upon that which is taxed. 

What is the reason? You say that is a local condition. I say, "Yes; it is a local 
condition, but it is going to be local just as fast as it can be to all this territory I have 
described." 

What is the reason for that kind of a legislative burden laid upon the moneyed 
institutions of the State of North Dakota? Some great advertiser has adopted the 
slogan or the motto "There is a reason.'* The reason is found here in a condition 
that exists and in the business the State of North Dakota entered upon, and it is 
found in the law enacted in connection with these other laws in 1919 — ^for the pur- 
pose of encouraging and promoting agricultiure, commerce, and industry the State 
of North Dakota shall engage in the banking business, and "for that purpose shall 
and does hereby establish a system" — you have heard about the Bank of North 
Dakota, but you have heard wrong — "do hereby establish a system of banks owned 
and controlled and operated by it, under the name of the Bank of North Dakota." 

We do not do anything halfway. When we started a State bank in North Dakota, 
we established a system of State banks, and the main office of the State bank and the 
main office only, must be within the State of North Dakota. 

It can ramify out, and its branches may be in any States or any of the foreign 
countries. 

So the reason for this onslaught that was made upon the banks as a revenue pro- 
ducing source was the encouragement and establishment of the Bank of North Dakota. 
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So you see we have the system of the Bank of North Dakota and our State banking 
system; the State of North Dakota in its banking system was just as hostile to its State 
bank as it was to the national bank that was in competition with it, and the legislation 
that has resulted in our unfair tax there was not an attack upon the national bank as 
between it and the State bank, but an attack upon the whole banking system in the 
interest of the socialistic bank established by the State of North Dakota for the pur- 
pose of financing the industrial institutions tliat were to be established and maintained 
m connection with it. 

When you get that view of the matter, that the States in that territory — and they are 
all infected with the same virus — do not anybody let you believe that North Dakota 
w^as saved, and our iron mines and our great tonnage, from the same thing that has 
happened to us, except that we are sort of recovering from that first attacf, and the 
virus has spread into the other States surrounding, and what happened in North 
Dakota is hanging over any of those same States at this time, with the same likelihood 
of it happening; and it is a shorter cry from the condition that exists throughout the 
United States to-day to the condition that exists in North Dakota than it is from the 
•condition in North Dakota that existed six years ago, to the condition that exists in 
North Dakota at this time, and anybody that thinks that that is not true does not 
understand the psychology that is at work through that great agricultural region. I 
49peak with earnestness; I speak from experience and knowledge of what I speak. 

When the bank of North Dakota was established and it was determined to put the 
private-owned banks out of business — and some of you think that is an exaggerated 
statement — how did they proceed about it in addition to this tax method — 
and this material because of the fact that the same method may be adopted between 
the national and State banks in any State? The first thing the legislature did was to 
pags a law taking all of the public money out of the banks, State and national, scat- 
tered throughout the State, and putting them into the Bank of North Dakota; and in 
six months it covered up how much in our little State, 125,000,000 banking capital — 
$33,000,000 of public money, sinking funds, current tax funds, which is transferred 
from the banks of North Dakota, from the two systems, into the State bank that was 
existing there. 

What is the danger that is foreshadowed in States similarly disposed? What is the 
danger that the bank in any State is opened up to? You will say that hone of the 
other States will want to establish State banks in the sense that I speak of a State bank 
in North Dakota. Maybe they will and maybe they will not, but does anybody 
know of an^r reason why, if they saw fie to make the race uneven between the State 
and the national bank,* and the Legislature of Nebraska at its next session can not 
provide that all of the public funds of the State of Nebraska shall be kept in deposit in 
the State as distinguished from the national banks? Does anybody know of any reason 
why the State of Nebraska, as our State has done, can not discriminate against the 
national bank by the establishment of its guaranty fund and the guarantee of deposits 
in the State bank as discriminatory against the national bank? 

If this bill in its present form passes, can anybody tell me why the Legislature of 
the State of North Dakota can not, in the form of a tak, rehabilitate its guaranty fund 
by a tax upon the national as well as State banks, although the national has not par- 
ticipated in it up to this time? 

And do you realize that in addition to this discriminatory tax that we have a full- 
fledged income tax that is being levied upon the banks of the State that is equal 
almost to the same in regard to corporations as the Federal income tax, and the banks, 
together with the other few additions, are placed under the workmen's compensation 
act? You would be surprised to know that I paid $47 in one year for a compensation 

gremium for a stenographer in my office, and about as much ought to be paid by a 
reman upon the Pennsylvania Railroad. 

In addition to all that we have a franchise tax of 50 cents upon a hundred to be 
imposed upon the State banks and tried to be imposed upon the national banks. It 
is broad; it is general; it includes national banks in its terms' as generally admitted. 
This law is operative upon all national banks as well as the other banks. The only 
restriction seems to be of taxation in the same way and by the same methods as the . 
taxes that are laid upon the competing State banks. 

The Chairman. I naturally infer that you are opposed to H. R. 9579. You heard 
the reading of the suggestion by Mr. Sands? 

Mr. DivET. I did. 

The Chairman. Is that entirely agreeable to you? 

Mr. DivET. If I understand Mr. Sands aright, his suggestion was this — I do not think 
he expressed it exactly in the words I would like to have it expressed — ^that the bankers' 
association are opposed to any change in the principle that is involved in section 5219. 
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But they reco^ze that taxation, like other things, is progressive ; that there are changes 
that grow up in the system of levying taxes, and that a change which would put the 
income of tne hanks under a tax in income-tax States, under the same restriction as 
applies to the income of individuals, would he the same principle that is embodied in 
5219. But the application of the principle from a different method of raising the tax, 
and that as to the application of tnat principle in the way of an income tax that they 
think that the change in method which is spreading over the country should and 
perhaps mi2:ht or perhaps ought to be adopted. Does that answer your question? 

The Chairman. I think so. 

Mr. Lord. How do they tax real estate in North Dakota? 

Mr. Devit. They tax real estate in North Dakota by eliminating from it all of the 
structures, and then the valuation of the real estate by the local assessor. 

Mr. Lord. At what rate? 

Mr. DivET. At a provided rate of 100 p^ cent, after deducting the improvements — 
deducting the structures. 

Mr. Lord. When they take the structures off, they assess the real estate the same 
as the State bank's real estate? 

Mr. DiVET. They do not. 

Mr. Lord. Under the law? 

Mr. DivET. No. Under the law they should. The same way with residents' real 
estate in the cities, the exemption is not in its entirety upon city real estate. 

M. Win GO. They do not exempt bank buildings, do they? 

Mr. DivET. I never heard of* them doing that. 

Mr. Win GO. They will exempt residence buildings from taxation? 

Mr. DiVET. The city residence is exempt to the extent of $1,000; farm buildings 
which run from $3,000 to $15,000 — ^we have a well-improved farming country — ^they 
are exempted in their entirety, no matter what they consist of — ^residences, bams, 
elevators, and other buildings. 

Mr. WiNGO. They do not grant the bank any exemptions at all on real estate? 

Mr. DivBT. Oh, no. 

Mr. WiNGO. I did not think they had overlooked that. [Laughter.] If what you 
say is true, you do not need a Federal statute; you need a mobilization of alienists. 

Mr. DivET. We are getting it. 

Mr. WiNGO. Do you have an insane asylum? 

Mr. DivET. We have. 

Mr. Luce. Two or three times you used the phrase "agricultural stockholders." 
Will you not define that so that we may understand more fully what you mean? 

Mr. DivET. I meant agricultural tax payers. I do not recall any sense in which I 
meant to say * * agricultural stockholders . " 

Mr. Stevenson. I wanted to ask you if any tax is levied on the Bank of North 
Dakota? 

Mr. DrvET. None at all. 

Mr. Stevenson. That is banking capital in competition? 

Mr. Divet. I would have some hope that if the bill as it is proposed went through 
that perhaps the little banks of North Dakota would escape again under the proposition 
that the Bank of North Dakota is not taxed; I would have no hope whatever if the bill 
went through but what they would come back next Congress to have it amended in 
such a way that the Bank of North Dakota would be exempted from the matter of 
comparison. 

Mr. Stevenson. The Bank of North Dakota is a department of the State govern- 
ment? 

Mr. Divet. It is intended to be. It is the State of North Dakota doing a banking 
business under the name of the Bank of North Dakota, maintaining a banking business. 

Mr. Stevenson. We tried that kind of business down in South Carolina, and Uncle 
Sam imposed a trade tax. So we instituted on the part of the State in the United 
States Supreme Court a'Buit to recover it. But they said when a State undertook to 
put a department into business it had to pay the resultant taxes levied upon other 
business institutions. So I thought probably 

Mr. WiNGO (interposing). I think your lawyers overlooked some decisions. 

Mr. Divet. I do not think they did. 

Mr. WiNGO. You think that your bankers are imposed upon out there? 

Mr. Divet. Our bankers certainly aje imposed on. 

Mr. WiNGO. In other words, you cla,im they have done for you bankers what the 
hair-lipped man at the Methodist experience meeting said the Lord had done to him. 
You are familiar with that? 

Mr. Divet. No, but I am willing to listen to it. [Laughter.] And I am no piker. 
I will tell another one. [Renewed laughter.] 
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Mr. WiNGO. I will tell it to you before you leave, because I think you can use it to 
advantage. 

The Chairman. The committee will next hear Mr. Charles P. Blinn, jr. 

STATEMENT OF MB. CHAKLES P. BLINN, JB., VICE PBESIDENT 
PHILADELPHIA NATIONAL BANK, BEPBESENTING PENNSYL- 
VANIA BANKEBS' ASSOCIATION AND THE PHILADELPHIA 
CLEAKING-HOXTSE ASSOCIATION. 

Mr. Blinn. Pennsylvania is in a very comfortable position as regards taxation at the 
present time. We have there the 4-mill property tax, which the bank pays her 
account of its shareholders. There is no direct levy upon the bank as a personal prop- 
erty tax. 

In lieu of the 4-inill tax, based upon the capital stock, surplus, and undivided profits 
of a bank, the bank may pay tax of 10 mills upon capital alone, if that tax is less than 
the 4-mill tax. 

If the McFadden bill is enacted, it will not affect the Pennsylvania banks under the 
existing statutes of Pennsylvania. But the Pennsylvania bankers do not want to sit 
idly by without protesting against the bill, for the reason that within a few years the 
income tax law will be established within the State of Pennsylvania and at that time 
we do not want to wake up and find ourselves sleeping in the same bed as our friend 
from North Dakota. The enactment of this bill would permit the levy of duect tax- 
ation on banks in Pennsylvania, which Congress never has permitted heretofore — ^that 
is, personal property tax — and it would permit also the levy of a tax upon the income in 
the hands of a shareholder, thereby maMng double taxation. It would also permit the 
classification of banks in a group where a higher rate of taxation might be permitted 
than levied against other moneyed capital. For those reasons the bankers of Pennsyl- 
vania desire to go on record as opposing the measure and to adopt the views offered oy 
Mr. Sands. 

Mr. Leber. Are banks in your State exempted from real estate tax? 

Mr. Blinn. They are not. Our banks pay real estate tax, and then the tax I speak 
of goes on. 

Mr. Echols. You do not think anything is likely to happen in Pennsylvania such 
as happened in North Dakota? 

Mr. Blinn. I do not fear it; I hope not. 

The CHAiRjfAN. The next gentleman to be heard is Mr. Charles L. Favinger, of 
Boston. 

STATEMENT OF MB. CHABLES L. FAVINGEB, BEPBESENTING 
AMEBICAN BANKEBS' ASSOCIATION AND MASSACHUSETTS- 
BANKS, BOSTON, MASS. 

The Chairman. Who do you represent, Mr. Favinger? 

Mr. Favinger. In addition to speaking for the American Bankers' Association, 
I represent the First National Bank of Boston, the Shawmut National Bank of Boston, 
the Merchants National Bank of Boston, the Second National Bank of Boston, the 
Safety Fund National Bank of Fitchburg, the Merchants National Bank of Worcester; 
the Springfield National Bank of Springfield, the Vermont Bankers' Association, 
and the New Hampshire Bankers' Association. 

Mr. Dunbar. You represent them as attorney? 

Mr. Favinger. Yes, sir. This bundle of papers I have here need not scare the 
committee, because I have them for other purposes. 

You have heard from the gentleman from North Dakota how in a State which has 
gone to great extremes the national banks can be discriminated against, and that is 
attributable to the populistic tendencies, I suppose, of the class of people who live in 
that section of the country. I come from a section of the country, where the people 
are, for the most part, conservative; and yet, the conservatism of the people of that 
section of the country has not protected the national banks against the aiscrimination 
which we fear, if you remove the limitations obtained in section 5219. 

Mr. Strong. You are afraid they will become populistic if they remove the restric- 
tions? 

Mr. Favinger. I am not only afraid they will become populistic if they remove 
the restrictions, but they are populistic now so far as taxation of national banks is 
concerned, and what I am going to point out to you now is by actual figures of what 
that discrimination consists. 

Prior to January 1, 1917, there was not any difficulty in Massachusetts in respect to 
discrimination against national bank shares. Prior to that time we had the general 
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property tax and other moneyed capital was taxed at the same rate as bank shares 
were taxed, at the local personal and real e3tate property rate. 

In 1910 the Legislature of Massachusetts passea the so-called income tax law, and 
in that law is a provision that says that the income from intangibles shall be taxed 
on its three rates: Six per cent on interest and dividends; 3 per cent on gains from 
purchases and sales of intangibles; and 1} per cent on commissions and other business 
income of that nature. But in that law, unlike the North Dakota Legislature, they 
specifically said that they exempted from the operations of the law national bank 
snares. In other words, although they put all their moneyed capital on the income 
tax basis, they put national bank shares alone, tangible personal property and real 
estate on the same basis, and taxed them in the various localities at the local tax rate, 
which varied in Massachusetts for several years all the way from over $30,000 on valua- 
tion to as low as $12 per thousand income of the outlying districts. 

Prior to January 1, 1917, as I said before, we had no quarrel with the method of 
taxation in Massachusetts. When the legislative committee was considering this 
income tax law, the national bankers felt that a discrimination was about to be put 
into effect against them, and they filed with the la^slative committee of the Massa- 
chusstts Legislature a brief setting forth the situation and calling attention to the 
fact that the form of taxation which was then proposed would be absolutely illegal 
and would operate as discrimination against the national banks. 

I have here among these papers a copy of the brief which was filed with the Massa- 
chusetts legislative committee pointing out these facts, so that when they passed the 
income-tax law they went into the thing with their eyes open, and they said, "Al- 
though what you say is true, nevertheless, we are going to ao it." That shows what 
they will do in conservative old Massachusetts to national bank shareholders when 
they want to, provided there is no protection from the Federal Congress for such 
shareholders. 

You might say, " If they can do that now, what is the harm in pajsin^ the McFadden 
bill and letting them keep on doing it?" We say they can not do it now; and we 
immediately brought suit against the city of Boston and invoked the protection of 
section 5219, and we have protected our rights for years during which the income-tax 
law has been in effect. 

What does that discrimination amount to? I have the actual %ure8, sworn 
statistics, which are not fanciful — they are statistics worked out on the basis of the 
First National Bank of Boston, on the operation of the income-tax law. I want to 
point out to this committee that the First National Bank of Boston, I think, claims 
to have paid one-third of all national bank taxes that were paid in Massachusetts. 
In 1917 they paid $336,600 tax to the city of Boston alone, m addition to the real- 
estate tax assessed upon their real estate. 
• In 1918 they paid a tax on their tank shares of $694,660. 

Mr. Strong. What rate per cent is that tax? 

Mr. Favinger. That is based on the local rate in the city of Boston. 

Mr. Strong. What is the local rate there? 

Mr. Favinger. The local rate in Boston varied from $17,000 in 1917, $17.70 a 
thousand in 1918, $20 in 1920, $36 in 1920, $24 in 1910, and about the same in 1921. 

Mr. Strong. At the same rate on all other properties? 

Mr. Favinger. No, sir; only on bank shares, real estate, and tangible property, 
and there is very little tangible personal property there to be taxed — ^puts it on the 
same basis as real estate. They assess real estate 75 per cent of value, and tax it at 
the same rate, and when you come to the bank shares they include a whole amount 
of good will and tax the bank shares at the same rate as real estate. 

Mr. Stevenson. Do they assess full 100 per cent value on bank shares? 

Mr. Favinger. They assess at fair market value, and that includes a large amount 
of good will. The tax basis is considerably more than capital stock, surplus, and 
undivided profits. 

Mr. Strong. More than book value? 

Mr. Favinger. Yes, sir; very considerably more. I could work out the figures, 
but it amounts to millions of dollars more. 

Mr. WiNGO. Do you have full rendition on all properties? 

Mr. Favinger. Yes, sir. 

Mr. WiNGO. In actual practice? 

Mr. Favinger. Presumably. It does not work out that way, as it does not probably 
in other States. 

Mr. WiNGO. In my State the supreme court has held that they would not sustain a 
full rendition according to law but took notice that property was customarily taxed at 
50 per cent of its full value. 
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Mr. FAViNaER. Of course, as has been pointed out by preceding speakers, the 
national banks have got to return full value, oecause their books are open to the public, 
and they can see actually what they have got. I know of an instance where a piece of 
real estate in the city of Boston was assessed at $375,000 and was sold a few days ago at 
a half million dollars; but it had been taxed right along at $375,000, which shows great 
discrimination in that respect. 

I want to make some comparisons here. I gave you the figures, I think, for 1918 
and 1919. 

In 1920 the First National Bank paid the city of Boston on its shares $869,769 tax. 

We have worked this comparison out on the basis of Massachusetts income tax law, 
endeavoring to find what the bank would have paid if it had been taxed on entire net 
income and had been taxed as other moneyed capital is taxed in Massachusetts; and 
right here I want to put into the record a copy of what they call the Massachusetts 
special form 3 C, which is the form of income tax return made. They have got it 
written right across the top, ''For partnerships, persons engaged in the banking or 
brokerage business." I offer this as an exhibit to show the method by which they 
assess other moneyed capital and tax other moneyed capital. 

(The income tax return form referred to and submitted by Mr. Favinger is here 
printed as follows:) 

No. 



District 



The Commonwealth of Massachusetts — Income Tax Return for Partner- 
ships OR Persons Engaged in the Banking or Brokerage Business 
Provided Such Business Does not Include Dealings in or With Real 
Estate or Tangible Personal Propertt. 

[See chapter 269, acts of 1916, and acts in amendment thereof and In addition thereto. J 
* * * « 4> « « 

Do not write above this line except to complete or correct stenciled name and 
address. 

Answer every item. Read carefully each item and the notes relating thereto 
on the inclosed instruction sheet before filling in your answer. 

Return of income for the year ending December 31, 1920. 

Name of partnership or business: . 

Business address: No. Street, city or town of . 

Nature of business: . 



1920?2- 



Did you make return in 1919?^ 

From what address? No. Street, city or town of 



Under what name? 



Names of partners. 


Home address. 


Partners' 
total share 

of profits 
(including 
salary and 
interest on 

capital). 


Do not 
use this 
column. 


















• 

































RECAPITULATION. 

Item 39. Gross amount of taxable interest and dividends (copy 
from item 36) ^ 

Item 40. Nonresident partners' proportionate share thereof. . . . 

Item 41. Massachusetts partners' proportionate share thereof 
(subtract item 40 from item 39) 

I This refers to Massachusetts income tax only. 

* If answer is "no" for either year, inclose a return or explain below. 
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Item 42. Tax of 6 per cent on such share (compute 6 per cent 

of item 41) 

Item 43. Gross taxable gains over losses from dealings in in- 
tangibles (copy from item 37) 

Item 44. Nonresident partners' proportionate share thereof 

Item 45. Massachusetts partners' proportionate share thereof 

(subtract item 44 from item 43) 

Item 46. Tax of 3 per cent on such share (compute 3 per cent 

on item 45) 

Item 47. Gross taxable business income (copy from item 38) 

Item 48. Nonresident partners' proportionate share thereof 

Item 49. Massachusetts partners' proportionate share thereof 

(subtract item 48 from item 47) 

Item 50. Total of partners' claims of exemptions and for deduc- 
tions for wife, children or parents, as shown in sepa- 
rate claims below (or Form 30 accompanying this 
return) 

Item 51. Net taxable business income (subtract item 50 from 

item 49) 

Item 52. Tax of IJ per cent on such share (compute IJ per cent 

on item 51) 

Item 53. Additional J per cent tax on ''Taxable interest and dividends" 
(for taxes of 1919, 1920, 1921, and 1922) (compute i per cent 
on item 41) 

Item 54. Penalty, if any 

Item 55. Total tax (add items 42, 4G, 52, 53, and 54) for 1921 



Suppose we had worked our tax out on the basis of that form, which was used for 
private bankers, of which there are quite a number in Massachusetts, as I will point 
out later, in 1917 we would have paid tax amounting to $251,456. j87, or $84,843 less 
than a private banker paid on the same kind of income from the same sources. In 
1918 we would have paid a tax of $307,796.14, or in excess over and above what the 
private banker would have to pay, $286,863.86. In 1919 the discrimination gets wider. 
If we had been taxed as a private banker we would have paid $230,844. 07. In other 
words, we were taxed $500,165 more than we would have been taxed if we had been 
placed on the basis of the income tax law. 

The Chairman. Do you distinguish as between the private banker and the state 
bank and trust company? 

Mr. Favinger. There is a distinction between them. They are taxed differently. 
I am speaking now of private bankers and the individuals having other moneyed 
capital. 

In 1920 the discrimination would have been $595,739.33. 

I want to go at it in a little different way; I want to compare the tax which the national 
banks of Massachuset'ts have as compared with the tax which the national banks 
in New York paid. In New York they have a 1 per cent tax on capital stock, siurplus, 
and undivided profits, plus income tax of 1 per cent on the first $10,000; 2 per cent on 
the next $10,000 to $50,000; and above that 3 per cent. 

Mr. WiNGO. They use both the share tax and the income tax? 

Mr. Favinger. Yes. 

The Chairman. Do they take the market value or book value? 

Mr. Favinger. They take the market value. 

The Chairman. That is different from New York, where they take the book value? 

Mr. Favinger. Yes: and they take the cash value. But I want to show how much 
greater the taxation of national bank shares in Massachusetts is than it is in other 
great financial centers. 

If we had been taxed under the income tax system we should have paid $137,243.73 
less than we did in 1917, and that is basing it on 1 per cent of the book value of the 
capital stock, surplus and undivided profits of the First National Bank of Boston, 
plus 2 per cent on the entire dividends derived from the shares. 

I have taken 2 per cent, because certainly the average would not be greater than that , 
and it will probably be 1 per cent. 

Mr. Knapp. May I interrupt just there? 

Mr. Favinger. Yes. 

Mr. Knapp. The personal income tax is not paid by everybody, but only by those 
who have an income exceeding $2,000, if a married man; a very large proportion of all 
those shares absolutely escapes any tax. 
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Mr. Favinger. That bears out just what I am ti*ying to show . that the discrimina- 
tion is very great in Massachusetts; and I am giving you the benefit of the doubt, 
and assuming all taxes at 2 per cent on net income. 

Mr. Knapp. But you say that the national banks are taxed higher than trust com- 
panies and other banks of Massachusetts? 

Mr. Favinger. I did not say that. In 1917 I think I said the excess we paid over 
and above what we would have done if we had been taxed under tke New York 
method was $137,000; in 1918 the excess was $299,000; in 1919 the excess was $424,000; 
and in 1920, $549,000. 

That, gentlemen, shows you just where Massachusetts stands on this bank taxation 
(question, and it shows beyond the shadow of a doubt that there is a gross discrimina- 
tion there, which, if the McFadden bill is passed, will be absolutely legalized, and 
they can keep on doing just as they please. 

I want to point out what I think is the best comparison of all — I am ^oing to assume 
that I have in my pocket in 1917 $24.72. I am making this up of the dividends which 
the First National Bank stockholder received and the tax which he paid; he received 
in 1917, $18 dividend and he paid tax $6.72, making $24.72, which he would have got 
if he had paid no tax. 

Assume I have in my other pocket $24.72 that I got from investments in other 
moneyed capital — notes, bonds, or investments as a private banker. I paid, as a 
matter of fact, out of one pocket, in which I have the same amount of money, $6.72 
tax, and I paid out of the other pocket, where I have the same amount of money, $1.48. 
Carry that into 1918, when the total amount was $27.92. Out of one pocket, as a 
bank shareholder, I paid $7.92; out of the other pocket I paid $1.68. 

In 1919 I paid out of my pocket, having income from bank shares, from a total of 
$29.74, $9.74 in tax; out of my other pocket I paid $1.78. 

In 1920, $18 was the total dividend, and $11.59 was the tax, making $29.59; in other 
words, I paid out of my income from bank shares $11.59, and out of my income from 
other moneyed capital $1.77. 

You are all reasonable men, I assume, and I could not think there is any member 
of'this committee who thinks that that is a fair method of taxation. 

Mr. Black. Will you allow a question there with reference to your illustration? 
Your illustration was about having $24.72 in one pocket from dividends from national- 
bank stocks and $24.72 from other sources. Does the ordinary investor have as much 
money in one pocket from the same amount of money invested in general property 
as he does from bank stock invested? Therein, it seems to me, is the whole kernel 
in the nut. Take an individual, for example, with a $100,000 loan. He loans it just 
one time, probably," at 5 per cent, and he gets 5 per cent at the end of the year; that 
is all he earns from it. If he pays tax at tne $2 or $3 on the hundred rate ne has got 
very little left. The result is the experience of all of us that this class of property is 
not returned because of the small comparative earnings that it makes. The bank, 
of course, we know, has the benefit of earning on deposits, which in many cases is a 
very large factor in its earnings. It is a perfectly legitimate one, of course. But it 
seems to me that it makes a very different situation. Of course I, as one member of 
the committee— and I am sure the others are the same way — do not want to open the 
bars to unjust discrimination against the national banks. But how are the States 
going to improve the situation as to general money and credits when experience has 
taught them that it is very difficult to reach for taxation purposes? The only remedy 
it seems, is to segregate it and put it at a lower rate than real estate and bank stock 
and bring it out. 

How are we going to correct the situation is the important point, without doing 
injustice to the national banks? 

Mr. Favinger. You must remember I am thinking of an income tax State, but, 
answering your question, both with respect to income tax State and the property tax 
State, the difficulty lies not in the law but in the administration of the law in the 
property tax States. If the tax commissioners are too lazy to get busy and cet the 
money out, it is not our fault; and when you come to the income tax State there is 
absolutely no possible discrimination because every man must make a sworn return 
of his income, and they get at every cent of the income. 

Mr. Black. The point I am making is, a share in a national bank carries with it the 
right to participate in all of the earmngs of the bank, a great part of which are upon 
bank deposits, whereas another hundred dollars in actual money loaned out at interest 
by the individual just earns the annual interest that the owner gets; and it occurs to 
me that that raises an interesting question as to taxation. 

Mr. Stevenson. That would be very readily gotten at by the rate of dividends; 
that is, after you have deducted taxes, whether that is a higher rate than the individual 
note shaver got. 
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Mr. Black. We all know from actual experience that bauk stock pays more. 

Mr. Favinoer. We have in Massachusetts a large number of so-called private 
bankers. My friends, Mr. Ilill and Hitchcock, representing the city, will say they are 
not private bankers. But we have got sworn testimony that they really are engaged 
in the same kind of transactions that the national banks are engaged in, and we brought 
out bjr sworn testimony that they have exceeded $100,000,000 which they are using 
in their business right along, and a very large portion of that money, which is money 
deposited with them in the shape of checking accounts, in the same way that depositis 
are made with national banks, and yet they are using other people's money. 

But they are taxed under this income tax law, ana they make their return on that 
form; they get the benefit of all deductions, they ^et the benefit of deducting their 
income from nontaxable securities, such as municipal bonds, Government bonds, 
and all other kinds of bonds, and against an income of 3 and 1^ per cent they can also 
deduct business expenses. It seems to me that that answers your question. 

Mr. Black. Not completely. The only thing, of course, that we are interested in, 
is trying to get an equitable method of taxation and guard against certain abuses that 
you relate, and still at the same time cure what is suggested to me as the real fault in 
the present 8)rstem, to wit, the levying of the identic tax on a bank stock share as on 
mone>[ed capital in the hands of individuals which experience has taught will not 
reach intangibles at the same rate of taxation. 

Mr. Favinoer. You are going back again to the property tax State. That difliculty 
can not occur in an income tax State, and if the State on the property tax basis can 
not set out all the taxable property on the property tax basis, let them go to income 
tax basis and they can get it. 

Mr. Black. I am perfectly willing to favor that the banks are not charged a greater 
income than the rate as to other income. 

Mr. Favingbr. That is all we are contending for, that you place them on the same 
basis. 

Let me take another illustration: Suppose Mr. Wingo, of Arkansas, lends some 
money to one of his friends, and he ^ets $30 from it, and he has it in his pocket when 
the time comes to pay tax; and you simply happen to have loaned your money through 
the instrumentality of a national bank share and you get $30. Is there any reason 
why Mr. Wingo should not pay as much on that $30 as you paid on yours? 

Mr. Black. I think the income tax should be equal. 

Mr. Favinoer. Absolutely; that is all we ask for here. 

Mr. WiNoo. I understand you to say that if the States will not bring this money out 
of hiding except at a lower rate than that you ought to get the benefit of a low rate, too. 
. Mr. Favinoer. Absolutely. There is no reason whv we should be discriminated 
against as we are discriminated against in the State oi Massachusetts; because, after 
all, the only thing )rou are taxing in the case of national banks is the shareholder, and 
why should you discriminate against one individual because he happens to be a 
national bank shareholder and subject to double liability in addition because he does 
own national bank shares. 

Mr. WiNOO. Do you consider owning stock in a national bank a liability? 

Mr. Favinoer. I do not know that I can say that of national bank stock. It is 
liable; we have had national bank failures. The Comptroller of the Currency's report 
shows that. 

Mr. WiNoo. I mean other than technical, legal liability; I mean, a risk difference 
from investments in other property. 

Mr. Favinoer. Absolutely there is; and that is a reason why they should not be 
treated any more severely because the moment he invests in municipal bonds he is 
absolutely sure of his income, and a national bank takes all of the risk of his business. 

Mr. Stevenson. If he loses the income, merely loses on the investment; he does 
not stand to lose a hundred per cent more. 

Mr. Luce. Not to modify what Mr. Favinger has said, but in order that the picture 
of Massachusetts conditions may be complete — ^it is a fact, is it not, Mr. Favinger, that 
the real competition with Massachusetts national banks comes from the trust 
companies? 

Mr. Favinoer. That is one large element of competition, but by no means all of it. 

Mr. Luce. I did not say that. I said the real competition with Massachusetts- 
national banks comes from the trust companies; it is the largest element of 
competition? 

Mr. Favinoer. It is the largest element of competition. 

Mr. Luce. And under present conditions, our trust companies, some of which are 
very sizeable, pay a tax at a rate which is the average of that of the State on real 
estate, is it not? 
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Mr. Favinger. I am very glad to tell you what I know about that. The trust 
companies of Massachusetts, which are State institutions, of course, are taxed on their 
franchise value. In other words, they pay a so-called franchise tax. They are taxed 
at a rate which is arrived at by taking the average of the last three years' rates through- 
out the State, and while the first national bank was taxed at a rate in 1920 of $24.10, 
the trust companies were taxed at a rate which was about $19. 

Mr. Luce. It is now about $23. 

Mr. Favinger. It varies. I want to say one more thing in connection with that 
and the trust companies, mind you, have the right to deduct all mortgages which they 
hold on Massachusetts real estate, a privilege which the national banks have not got. 

Mr. Luce. Unless there is perhaps some corrective legislation, if the laws of Massa- 
chusetts continue as they are now, the trust companies will be very seriously handi- 
capped in competition with national banks, would they not? 

Mr. Favinger. Nothing to prevent the Massachusetts legislature 

Mr. Luce (interposing). I just simply want the facts in the record. The trust com- 
panies would be very seriously handicapped if we did not modify the existing legis- 
lation? 

Mr. Favinger. My answer to that is no; for the simple reason that the Massachusetts 
Legislature has always got the power to treat the trust companies as it treats 
national banks. 

Mr. Luce. But, I put in the proviso if the Massachusetts laws are not changed. 

Mr. Favinger. That is a very wide proviso, from my point of view. 

Mr. Luce. One other consideration there: You would hardly want it to say in the 
record that there is general agreement that in Massachusetts we do not tax real estate 
nearer than 75 per cent of the actual value? 

Mr. Favinger. I did not intend to make that as a flat statement. In some localities, 
in Newton, where I live, in the next town to where you live, my house is taxed at 
probably about 60 per cent; that is, on the real value. 

Mr. Luce. My experience has been the opposite. [Laughter.] 

Mr. Favinger. In some other localities, possibly, they tax, in some instances — 1 
have not doubt they do in Boston — exceeding the real value; in fact, I have been 
connected with real estate transactions where the assessed value was about 25 per 
cent more than they could get for it in the market. 

Mr. Luce. My observation and experience is that full assessment is the general 
rule throughout the State. We had taken some pride in this matter, and I did not 
desire it to be lost sight of. One rather important thing, is it not, Mr. Favinger, 
that the First National Bank was the only banking institution in the State to demur 
at the situation for some years? 

Mr. Favinger. No, sir. Here is a brief that was filed on behalf of the National 
Shawmut Bank, and those two banks together, I should say, paid probably exceeding 
50 per cent of the entire national bank tax in Massachusetts. There is a brief which 
they filed, which I have no objection to having incorporated in this record, but I -did 
not want to encumber the record. 

Mr. Luce. There are then two banks in Massachusetts who would be satisfied with 
the situation as it stands. Would you want to say that the national banks of Massea- 
chusetts desire to be taxed less than the trust companies? 

Mr. Favinger. No, sir; they ought all to be taxed alike, and they ought all to be 
taxed as other moneyed capital is taxed. 

Mr. Luce. Would you want to say that there should be no additional tax paid by 
the incorporated banking capital in return for the franchise privileges? 

Mr. Favinger. I do; and that is exactly what they are domg in Massachusetts now 
in respect to trust companies. They tax the trust company on franchise value, and 
they exempt absolutely the shares or the income from tne shares. 

Mr. Luce. If we tax national banks in the same way, then they would be taxed — 
both institutions — more than individuals. 

Mr. Favinger. What right have you got to tax a national bank on franchise? It 
does not get it from the State; it gets its franchise from the Federal Government, and 
we have no principle of franchise taxation in this country which permits a State to 
levy a franchise tax on a corporation organized in a foreign State. 

Mr. Luce. But you would justify the franchise tax on the trust companies? 

Mr. Favinger. Justify it? 

Mr. Luce. You would not criticise a franchise tax on the trust companies? 

Mr. Favinger. I do not care whether they tax the trust company shareholder on 
his shares or dividends from the shares, or, instead of that, tax the trust company on 
its franchise; but I object to doing both. 

Mr. Luce. We are talking at odds. Let us get down to the concrete fact, and then 
perhaps we can get it clear. Do you think that the Old Colony Trust Co. ought to 
pay more than Lee Higginson & Co.? 
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Mr. Favinoer. No, sir; we do not, because they are engaged in the same kind of 
business, 

Mr. Luce. Then you would have the First National Bank, the Old Colony Trust 
Co., and Lee Higginson & Co. all taxed alike? 

Mr. Favingeb. Absolutely, because they are all using part of their moneyed capi- 
tal in the hands of individuals, and those various concerns are getting the same kind 
of money from the same kind of transactions. 

Mr. Luce. And you do not think that the Old Colonv Trust Co., by reason of the 
franchise given to it by the State of Massachusetts and trie special privileges it enjoys 
as a result thereof, ought to be taxed any more than Lee Higginson & Co.? 

Mr. Favinger. No, sir; for the simple reason that, as I said before, they are doing 
the same kind of business, and they nave recognized that fact when they exempted 
the shareholders and the income from the shares, only assessing one tax in any event. 

Mr. Stevenson. I was iust curious to know how that tax would be levied on a 
bank like Ponzi's. How do you get at that? [Laughter.] 

Mr. Favinger. When it came time to tax Ponzi, he did not have anything to tax; 
so that question did not arise; but he would have been taxed under this income tax 
law if he had been taxed. 

The Chairman. The committee will now take a recess until 2.30 this afternoon. 

(Thereupon, at 1 o'clock p. m., the committee took a recess until 2.30 o'clock this 
afternoon.) 

AFTER RECESS. 

The Chairman. The committee will be in order, and Mr. Favinger will conclude 
his statement. 

STATEMENT OF MB. C. L. FA VINTGER— Continued, 

Mr. Favinger. Mr. Chairman and gentlemen of the committee, before T proceed I 
would like to make one correction in the record of the last hearing, where is it stated 
that I am vice president of the First National Bank of Boston. That is an honorable 
position, but 1 do not occupy it, and that is an error in the record. 

I think at the time of the adjournment 1 was talking about private bankers. We 
have sworn testimony to the effect that there are 16 private bankers in the City of 
Boston alone who are doin^ the kinds of business whicn I will now call to your atten- 
tion. They are engaged in the business of dealing in exchange, which is entirely 
a banking proposition — ^buying and selling sterling, buying and selling exchange on 
all countries of the world, issuing traveler's letters of credit, foreign and domestic; 
issuing commercial letters of credit covering the importation of merchandise; and 
occasionally in connection with domestic transactions buying and selling stocks and 
bonds; peitorming underwriting transactions both alone and in conjunction with 
other banks, firms, including national banks and trust companies. And right here 
I want to say that at the last hearing one gentleman representing the proponents of this 
McFadden bill said that they never participated in those transactions with national 
banks, but you can rarely pick up a newspaper in the city of New York or in the city 
of Boston where you do not find one of those national banks participating in these 
transactions along with private bankers and trust companies. 

They are also lending money on security collateral for the purpose of financing cor- 
porations temporarily or otherwise. This is all sworn testimony, gentlemen. They 
are acting as transfer agents in some instances for corporatiofis carrying on stocks and 
bonds, brokerage business, like the purchase and sale on commission. They carry 
debit accounts which amount to notmng more than deposits, and they put up securi- 
ties; lending money on margin accounts in cases where a customer did not or did not 
desire to pay for his purchase in full at the time of purchase. 

Those are all banking transactions, and that is the very kind of business which these 
gentlemen are engaged in. As I said before, there are 16 of them which, according to 
the testimony, are doing that kind of business. There are others who are doing sub- 
stantially the same kind of business, but with some variations. 

Mr. Stevenson. Just how do they carry deposit accounts? You said this morning 
that a good many of them were doing a deposit business. 

Mr. Favinger. If I wanted to go into the office of Kidder, Peabody & Co., or Lee 
Higginson & Co. , or any one of a number of these concerns, I can go in there with my 
money, $10,000 or any other amount, and deposit it there and receiev from them a 
check book which is just exactly the check books of national banks, and I can draw on 
it in the same manner. Some of them do not issue check books, but they simply carry 
those deposits subject to draft, which, in the last analysis, amounts to substantially 
the same thing. 
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Mr. GoLDPOGLE. Where do they deposit — ^in trust companies and national banks? 

Mr. Favinger. It is engaged in their business principally, but when they have 
balances they carry it and deposit in trust companies, national banks, and so on. 

Mr. GoLDPOGLE. They redeposit money in national banks? 

Mr. Favinger. Some of it — not all of it, because they are using some in their 
business. 

Mr. Stevenson. Do not national banks redeposit a lot of their funds in the Federal 
reserve bank? 

Mr. Favinger. The national banks do redeposit a large part of it they do not get 
any interest for. For instance, I understand they have to deposit with the Federal 
reserve bank 7 per cent of their deposits and subject to check on which they get no 
income, and 3 per cent of their time deposits on which they get no income, and there 
are a lot of other requirements of that kind which will be brought out by the gentlemen 
who are more familiar really with that phase of the question tiian I am. 

In addition to the type of concerns which I have just spoken of, there are in Massa- 
chusetts, and particularly in Boston, a number of so-called note brokerage concerns, 
which do nothing more than deal in notes, commercial paper, acceptances, and so on. 
I have the statistics sworn to by one of the members of one of those firms of which there 
are at least nine in Massachusetts doing a very large amount of business, in which he 
swore that in 1919 a single concern sold to individual investors in Massachusetts and 
individual trustees in Massachusetts commercial paper, town notes, and miscellaneous 
notes to approximately $54,900,000, and acceptances $74,000,000 in a single year, 
by one of those concerns; and in 1920 that same witness said they sold miscellaneous 
notes and commercial paper amounting to $51,500,000 to individuals and individual 
trustees in Massachusetts alone. That does not take in their business everywhere 
but only in the State of Massachusetts; and of acceptances they sold in 1920, in addi- 
tion to the $55,000,000 worth, to individuals and individual trustees who are taxed 
under this income tax law which I spoke of this morning. 

Mr. Dunbar. Would you mind a q^uestion there? These private bankers that 
you are speaking of are discriminated m fdvor of by not being required to pay the 
same tax as national banks. 

Mr. Favinger. Yes, sir. 

Mr. Dunbar. Why do the legislatures^ of the State discriminate in their favor? 

Mr. Favinger. They will have to answer for themselves. As I pointed out this 
morning, we tried to get them to include national-bank shares within the provisions 
of the income tax law, but they said '*We will put national-bank shares in the same 
class as real estate, tangible personal property, etc. " That is about all there is to it. 
We asked them to change the law, or at least to include us within the provisions of 
the income tax law, and they specifically said they would not do it; and, as I pointed 
out this morning, the briefs filed with the legislative committee there seeking to 
bring that about, and that is why I think we need this section 5219 as it is, or merely 
with an income-tax amendment so that we can assert and secure our rights. Right, 
under the circumstances. If you take that protection away, we have not any pro- 
tection. If you pass the McFadden bill, you say to them, "Go ahead with your 
discrimination; do whatever you want to. Drive the national bank out of existence, 
if you want to. " 

It is suggested to me that the reason why they did it — which I do not think goes to 
the root of the matter at all — they needed the money and the banks were the easiest 
fellows to get it from; so they got it from them. 

Mr. WiNGO. I will say to you that the gentleman asking that question is about the 
only member of the committee who has not been a member of a State legislature. 
[Laughter.] 

Mr. Luce. Just one question, because I want my State to stand fairly here. Is 
it not a fact that Massachusetts has for many, many years believed that it might 
properly tax corporate property in a different way from private property? 

Mr. Favinger. Domestic corporations? 

Mr. Luce. Yes; domestic corporations. 

Mr. Favinger. Yes, but I want to add, Mr. Luce, that whenever they have taxed 
domestic corporations they have exempted the shareholder from any tax either on 
the shares or income from the shares. 

Mr. Luce. That is true. I wanted to bring out that there was a serious reason 
why we treat property of different classes in a different way. 

Mr. Favinger. You treat it in a different way only as a matter of form, not as a 
matter of substance. It does not make any difference whether you impose a tax 
on a corporation or whether on the shareholders themselves; it all coines out of the 
same pot finally, what the shareholders will be entitled to, and that is a principle 
which you carried all through your Massachusetts legislation. You have in one case 
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taxed a corporation and exempted the shares of shareholders, and in another case 
taxed the shares and exempted the corporation. 

Mr. Luce. You oueht to add the recognition of the excise tax as such. 

Mr. Favinger. I think I tried to point out to you the national banks do not ^et 
franchises from the State, and, therefore, there is no principle of taxation which 
would justify the States in imposing a franchise tax on a foreign corporation. 

Mr. LUCE. I appreciate that argument. I simply wanted to get into the record the 
fact that we had recognized in Massachusetts the difference between corporate and 
individual forms of transacting business. 

Mr. Favinger. But you must remember we are dealing in Boston with the share- 
holders and notwith the corporations themselves. The oiJy tax we have ever been able 
to levy on national banks is the tax on the shares in the hands of the shareholders, 
and they have got to make our comparison on that basis. 

I was talking about private bankers. I have here a letter from the income tax 
director for the State of Massachusetts. When he was on the witness stand in our 
case I asked him to give us the statistics showing the number of concerns in Massa- 
chusetts making their returns on form 3 C, the form which I have put in the record 
here. I got back a reply which shows that there were 102 stockbrokers having an 
income taxable at 6 per cent, $1,576,964.86; income taxable at 3 per cent, $446,638.22; 
income taxable at IJ per cent, $1,127,117.65 — and, mind you, those 3 per cent and 
IJ per cent amounts are the result after you deduct all expenses of these concerns 
from their gross income. That is merely the net income. 

They were reporting to the income tax department there 27 concerns which called 
them "bankers," as shown on their returns, having an income taxable at 6 per cent, of 
$4,024,526. 11, income taxable at 3 per cent of $130,542.54, income taxable at IJ per 
cent $1,691,682. 07. 

Those gentlemen are bankers; they call themselves ** bankers," and they do a bank- 
ing business. 

Mr. Leber. How does the tax that they now pay under the income tax compare 
with the tax they paid before the income tax? 

Mr. Favinger. I do not think that has anything to do with it, for the simple reason 
that they were all treated alike before the income tax law went into effect, and we now 
have tJie income tax law in effect and it is discrimination under that law that we are 
fighting against; we had no quarrel with the situation as it was before it went into 
effect. 

Mr. Leser. Even though you paid more than you are now paying? 

Mr. Favinger. That was not the fault of the law; that was the fault of the tax 
commissioners enforcing the law. 

Mr. Leber. What difference does it make to the bank whether the fault was due 
to the law or due to tie tax commissioner? 

Mr. Favinger. It does not, as a matter of fact, make an^ difference, but 1 have 
observed since the income tax law was passed, and carrving out your suggestion, 
reached a lot more taxable property and our regular taxation has not decreased but 
increased, so it has not helped. 

Mr. Leber. Do you think it would be still more if they had not got this additional 

revenue? 

Mr. Favinger. I doubt it very much. You are dealing with the realm of theory, 
and I am dealing with the realm of facts. 

The letter referred to states that there were five note brokers making those returns 
and three textile mill stockbrokers. We would not pay much attention to them, 
though they loan money just the same as the others. There were 26 bond brokers, 
and a few scattering types of brokers and bankers that we are not concerned with. 

Those are all concerns which are doing the kinds of business which I have set forth 
here and are in actual competition with the national banks according to the evidence 
of one of the largest, were those national bankers themselves there actually competing 
with national banks, and he said as a matter of fact, before the national banks even 
began to do foreign exchange business they were doing it, and they have done it ever 

Bince. 

Mr. Law. Is it not true in our case that there was no evidence as to what kind of 
business most of these people do — specific kind of business that the various kinds of 
concerns making those returns were due to; it was largely what they called themselves 
in their returns according to this classification? 

Mr. Favinger. They were never designated according to this classification by the 
income tax director; the designation given these fellows was by the fellows themselves, 
and I have pointed out what Idnd of transactions they were performing, and advisedly 
did not include the whole 24. I only referred to 16 that were actually noted. 

Mr. Knapp. Is it not true that those men pay 6 per cent on unearned income in 
Massachusetts; that is, their dividends and their interest, etc., from securities? 
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Mr. Favinger. No, sir; I do not understand that they pay a cent of tax on anything 
they do not get. 

Mr. Knapp. On earned income the rate is IJ per cent; while the rate on unearned 
income, I understand, is 6 per cent. 

Mr. Favinger. I do liot Understand what you mean by "unearned income.** 

Mr. Knapp. If you have $100,000 out at interest, you get.the interest on it, that is 
"unearned income. ' ' You do not earn it; it is not salary or wages. 

Mr. Favinger. They tax that 6 per cent. 

Mr. Knapp. They tax that 6 per cent? 

Mr. Favinger. But only when you get it. 

Mr. Knapp. Yes. But these concerns all report in three ways? 

Mr. Favinger. No, sir; they report in one way, on one return, but different classes 
of income are taxed at three different rates. 

Mr. Knapp. That is what I mean, 6 per cent, 3 per cent, and IJ per cent? 

Mr. Favinger. Yes, sir. 

Mr. Knapp. The IJ per cent applies on commission? 

Mr. Favinger. The IJ per cent and 3 per cent applies to a very small portion of 
their earnings, for the reason that they are allowed to deduct expenses on that class 
of income. 

Mr. Knapp. And upon unearned income they pay 6 per cent. 

Mr. Favinger. As I said before, it is not unearned income. On interest and 
dividends they pay 6 per cent, and only when they get it; they are not paying tax 
on anything they do not actually get. 

Mr. Knapp. On much the lai^er amount they get 6 per cent tax? 

Mr. Favinger. Oh, yes, undoubtedly, and one of the reasons is that they are 
allowed to wipe out the 3 per cent and IJ per cent tax by charging against it all the 
expenses of the business and in some instances wipe it out entirely and they do not 
have to pay any tax on that business. 

And, moreover, they allow them in making up these returns to deduct the income 
of all nontaxable securities, such as municipal bonds and Government bonds. A 
national bank can not do that; we are not asking that they shall have the privilege 
of doing it. 

Mr. WiNGO. The national bank deducts taxes? 

Mr. Favinger. I was not speaking of Federal taxes; I was speaking of deductions 
from nontaxable securities. 

I have been spealdng of private bankers only in Massachusetts. I want to put 
into the record here some statistics from the report of the Comptroller of the Currency 
for the year 1920 — the last report available for me at the time and this report of the 
comptroller shows that there were 799 private bankers throughout the United States 
who were required to make reports to tne State departments, and whose reports were 
furnished to the Comptroller of the Currency by courtesy of those State departments. 
These 799 private bankers are in addition to those such as you have in Massachusetts, 
who are not required to make reports of any kind except under the new income-tax 
law, and those returns are private. 
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Mr. Dunbar. Just a moment there. Is there under the operation of the present 
law, or was there before this Richmond decision, any advantage to national banks 
over the tax paid by State banks and trust companies? 

Mr. Di?l»ui8. If I am wrong, the superintendent of banks of Ohio is here and he can 
correct me — '■ — 

Mr. Dunbar (interposing). Is there any advantage to State banks and trust com- 
panies over national oanks. under the provisions of the Richmond decision? 

Mr. Dupuis. Not from the point of taxation. 

Mr. Dunbar. That is what I meant. 

Mr. Dupuis. We have advantages, many believe, in many respects, that is tending 
to make national banks leave the system. I will not enumerate those advantages 
that are generally believed to inure State banks, but I will say that in Cleveland six 
banks have consolidated — three national banks and three State banks — all of them 
lar^e, and the three national banks gave up their charters. TTiat is by way of empha- 
Bizing the dangerous groimd on whicn we are when we attempt or even think of doing 
anything that will make it harder for national banks to operate in their respective 
States, and when we attempt to make it possible for State legislatures to put burdens 
on national banks, whether they be the same burdens that State banks Dear or not. 
They are very apt to leave the system because one of the very few reasons why they 
stay in the system now is that they feel they have some protection from the Federal 
Government, and we in Ohio 

Mr. Knapp (interposing). They went into the State banks 

Mr. Dupuis. I did not say that. 

Mr. Knapp. They went in to make more money. 

Mr. Dupxns. They had more advantages, but they weighed all of these things; and 
others are doing this now. But if you take away this one advantage thev have or feel 
they have this protection in 5219, they will have less reason to stay in than they had 
before, and many more will probably gradually be weaned away from the national 
bank system. It has been emphasized two or three times that that is an important 
thing, but I want to emphasize it again. This national banking system can not stand 
losing many more members, particularly of the size of those in Cleveland. 

Mr. Knapp. Do you think a different rate on banks throughout the States according 
to the necessities of the locality is to be preferred to a fixed rate that covers all the 
banks in all the States, as in New York, for instance? 

Mr. Dupuis. In Ohio we have the varying rate, because of the locality 

Mr. Knapp. Ib that objectionable? 

Mr. Dupuifl. No: I think that is not objectionable. 

Mr. Knapp. For a moneyed corporation? 

Mr. Dupuis. No; I think not. I think every bank, like every other individual, if 
T might state it that way, should bear its just proportion of local taxes with regard 
to any uniformity throughout the State. There should not be any uniformity in the 
State any more than there should be in the United States. In Cincinnati we get 
more money for taxation for running the government, etc., than they do in 8ome 
other sections, and we in Cincinnati pay more tax than you do in Youngstown, a 
great deal more, and we have no objections to that at all. 

What we fear in Ohio — and I want to tell you what we do fear— we fear this, that 
we have reached practically the end of the stage where we can raise any more money 
under the uniform rule. We have had conference after conference, committees 
appointed by the governor, to consider amendments to the constitution and to make 
it possible for our Stat-e legislature to have different kinds of taxation schemes and 
systems from that we now have, classification income tax, etc. We, like banks in 
other States, fear that if we should have classification and at the same time lose the 
Federal protection that we, the national banks, with the State banks, will be thrown 
into some class off by ourselves and be unduly taxed. We are not complaining about 
the present situation. We feel that some change is bound to come in Ohio in the 
next few years. We will not object to a fair income tax and we would not object 
to a fair classification tax, of course. But we feel that we are not likely to get it, 
as other States do not seem to have gotten it from their State legislatures, unless we 
have this protection that the national law now gives to national banks, and throu^ 
that means to State banks as weU, because I am confident that our State legislatures 
will not allow the national banks to enjoy any special privileges. 

Mr. Knapp. Are you aware that the banks in New York have been classed together 
for 20 years and a eingle rate, 1 per cent, applied to all of them alike? 

Mr. Dupuis. I am not aware of that; I am not familiar with the New York taxation, 
and I can not say that I am particularly partial to it. 

Mr. WiNOO. Do I understand the situation in Ohio is such that there is danger that 
the national banks, if Congress should authorize their stock to be taxed the same as 
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State banks, that they would surrender their national charters and take out State 
bank charters? 

Mr. Dupuis. Every change that takes away from a national bank any advantage 
that it enjoys or feels that it enjoys under the federal charter will have that tendency, 
and tJie tendency is strong enough now. Is not the tendency, all toward State 
charters in New York State? 

Mr. WiNGO. If we say we should remit them to a rule that they should submit to 
the same taxes as State banks do, do you think 

Mr. Dupuis (interposing). State banks may have paid, you mean? They do now 
in Ohio. 

Mr. WiNGO. Remit them to the same taxation that State banking corporations have 
to pay; do you think tiiat would induce them to surrender their national charter and 
take out a State charter? 

Mr. Dupuis. It would tend to do that. 

Mr. Stbvbnson. Why? Because there are more privileges under the State charter 
than under the national charter, and if there is no adyantage in having a national 
charter tihey will surrender that and take the State charter; is that your opinion? 

Mr. Dupuis. Exactly. 

Mr. WiNGO. Do you think the Federal Government ought to give national banks 
special privilege over State banks; you believe that? 

Mr. Dupuis. I do not. I think the reverse is true now. Unless there is something 
to offset it you will have no national banks, no Federal system, and no Federal reserve 
system, and the Lord help us from that. 

Mr. WiNGO. Why are your State banks in Ohio standing all the excessive burdens 
there and which national bankers are afraid of? 

Mr. Dupuis. They are not standing anything we are afraid of. 

Mr. WiNGO. And yet they do not go into the Federal reserve system. Just what is 
wrong? 

Mr. Dupuis. Just what is wrong? Why, they want more liberal powers. I do not 
like your question, the way you put the question. They are not standing any exces- 
sive taxes, in the first place. 

Mr. WiNGO. My question is one seeking information — ^it is not argumentative. 
Just why do your State bankers stajr out of the Federal reserve system? 

Mr. Dupuis. The answer is very simple. They are going out of the national bank 
system, but are remaining in the Federal reserve system. 

Mr. WiNGo. I know; but the statement is nuuie, and it is true, that only 1,500 out of 
several thousand State banks are in the Federal reserve system., and the statement has 
also been made — I do not know whether you have made it — that a good many national 
banks would like to get out of the Federal reserve system. 

Mr. Dupuis. I did not. 

Mr. WiNGO. Is there any such feeling among the bankers of your State? 

Mr. Dupuis. No; I think the bankers of our State are in the Federal reserve system 
in great numbers. That is particularly true in large cities. The three State banks I 
speak of are all members of the Federal reserve system. Is not that right? 

Mr. Scott. Yes. 

Mr. Dupuis. And in Cincinnati practically every State bank is a member of the 
Federal reserve system, and throughout the States there are great numbers of State 
banks members of the Federal reserve system; that is correct. I do not think there is 
any great movement to pull away from the Federal reserve system. This is what 
was said this morning, if I understood correctly: Mr. McAdams made the statement 
that when a national bank converts into a State bank it automatically poes into the 
class of banks that have the option of remaining members of the Federal reserve 
system, or staying out of the Federal reserve system, or stepping out of the Federal 
reserve system whenever they please, and you have then a change from a system 
where 8,000 banks made to stay in the Federal reserve system merely because they 
are national banks to a system where every member can step out at wiU. 

Mr. WiNGO. There seems to be the impression left here that the national banks 
feel that the Federal reserve system is not a benefit but a burden. 

Mr. Dupuis. The contray is true, absolutely true. National banks do not think 
anything of the sort. They think the Federal reserve bank has been a God send 
to them; their stockholders think so and their customers think so. A few people 
are out making a lot of noise about what the Federal reserve bank may have done. 
But I want to say with all the emphasis I can that so far as I know — ^and I ought to 
know something about it — ^the national banks of this country are mighty thankful 
that we had the Federal reserve system, and they are mighty thankful that we still 
have it; and I think the most menacing thing about this whole matter is the danger 
of losing it. There is no question about that. 
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Mr. Hyatt of Cleveland. I am an officer of the Union Trust Co., of Cleveland. 
It is the consolidated bank resulting from the consolidation of the six institutions 
of which Mr. Dupuis has spoken. 
Mr. Dupuis. They have $33,000,000 invested capital? 

Mr. Hyatt of Cleveland. The only arguments — and we considered that very care- 
fully in connection with the consolidation — ^in favor of a national charter as against 
State charters were section 5219, as it stands to-day, and the national name. 

Mr. WiNGO. It consolidated into a State bank? 

Mr. Dupuis. The Union Trust Co. has $33,000,000 invested capital, surplus and 
undivided profits and about $300,000,000 of resources. 

Mr. WiNGO. That makes confusion worse confounded. If section 5219 has certain 
benefits, why did they get out from under? 

Mr. Dupuis. There were outweighing advantages; trust powers, trust estates, 
but not every bank in Ohio has those weighing advantages. You go where the bal- 
ance goes one way or the other. But if you tw^e one of these remaining advantages 
to be greater still you will go over into that. 

Mr. Dunbar. If 5219 was to remain as it is to-day, how many State banks would go 
over into the national banking system? 

Mr. Dupuis. I can not answer that- I do not know whether the situation remains 
unchanged in Ohio. That might depend on what happens later on. If the national 
banks should have to invoke section 5219 to protect them from what the Ohio Legisla- 
ture may do to the State banks, then a lot of them might go out of the State bank 
system into the other. 

Mr. Dunbar. Do you not believe, in view of the Richmond decision, that 5219 as 
now understood, would be a great advantage to a national bank? 

Mr. Dupuis. Yes; as a protective measure. 

Mr. Dunbar. Now, then, would not the State banks be likely to take advantage 
of that? 

Mr. Dupuis. Not if their legislature behaves itself, if you understand what I mean 
by that. 

Mr. Dunbar. If the legislature behaves itself there would be no need for this bill, 
would there? 

Mr. Dupuis. The Ohio Legislature may behave itself and it may not. I do not 
•know what will happen there. But I do not want to take the chance and lose the 
Government protection that is there. 

Mr. Stevenson. Would the Ohio Legislature be much more likely to behave itself 
if there is no interference with this act than if this act were abrogated? 

Mr. Dupuis. Absolutely so. 

Mr. Stevenson. Because if we abrogated 

Mr. Dupuis. That is the thing. 

Mr. Wingo. Again, we ought to protect it against rapaciousness 

Mr. Dupuis (interposing). State legislatures, if that is the word. 

Mr. Wingo. In other words, against discrimination and confiscation by State 
legislatures? 

Mr. Dupuis. It may not be confiscatory. Things can be discriminatory without 
being confiscatory. 

Mr. Wingo. You are not a lawyer? 

Mr. Dupuis. No, sir. 

Mr. Black. Your idea is that membership in the Federal reserve system is bene- 
ficial to any bank, is it not? 

Mr. Dupuis. Absolutely. 

Mr. Black. Why would the Federal reserve system, then, be in danger from the 
change of a national bank into a State bank? 

Mr. Dupuis. Any system is in danger where its members can go in or out at will. 

Mr. Black. If it is to their interest to stay in, they will stay in. 

Mr. Dupuis. But it may not be in their interest to remain, or it may not seem in 
their interest to remain. We may have such an unfavorable legislature as was threat- 
ened over in these halls not long since of making the President name certain kinds 
of men on the Federal Reserve Board. That may go to an extreme even greater 
than was threatened here some time ago, and the member banks may say, "We will 
not stand for any such thing," and all step out to-morrow. Where would that sys- 
tem be? 

Mr. Black. Do you not think you are safer in the hands of the State legislatures 
than Congress? 

Mr. Dupuis. No; I do not think so: I would hate to think so; but I would ratiier 
flee the national banks in the Federal reserve system as such and obliged to r^nain 
in there than to have that many members who can step out any day they want to. 
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Mr. Knapp. Do you think the national banks ought to be obliged to remain in, or 
should they have itie privilege to remain in? 

Mr. Dupuis. You can oblige anjr national bank to remain in. 

Mr. Knapp. If they have tne privilege of converting into State banks, they would 
have that advantage. 

Mr. Dupuis. Exactly so; but then they give up their national charter. 

Mr. Knapp. If the State legislatures are mean, I can see why they would do that. 

Mr. Dupuis. I did not say the Ohio Legislature is mean; but we may have a mean 
one some day, and I want you to help the National banks and State banks from any 
mean l^islatures that may come along. 

Mr. mNGO. We have been asked a good many things, but I did not know that you 
wanted the Federal Qovemment to regulate the St^te l^islatures. I am talking 
about effects, regardless of public policy. 

Mr. Dupuis. I am too. 

Mr. WiNGO. Some of these days I predict you gentlemen will be crying out for 
protection against the Federal Government. 

Mr. Dupuis. I will cry out when I think we need it, and so would you. But the 
Federal Government has been a reasonably protective influence in its legislative pro- 
visions as to national banks. I think it ^as not gone far enough in giving them 
authority that would enable them to compete with State banks. There are a number 
of things I might suggest here on that point, but I do not believe they axe subject 

The Chairman (interposing). In view of what was said there, do you think it would 
be a good plan to remove the compulsory membership in the Federal reserve system? 

Mr. Dupuis. On the contrary, if it were possible I would say make the State banks 
that come in stay in. But I do not think that is possible. I do not think there ought 
to be any such thing as a national bank system, with all the wonderful powers and 
possibility that can be dissipated in one month or two or three months. 

The Chairman. You are one of the leading national bankers. Have you any 
suggestion to make to this committee as to how it can proceed to get the State banks 
and trust companies into the Federal reserve system? 

Mr. Dupuis. I think giving national banks perpetual charters, perhaps give them 
authority to establish branches in cities, and give them broader trust powers, and a few 
other such things. 

The Chairman. Both of these bills are under consideration by the committee. 

Mr. Dupuis. I think it is very important that the national banks be given authority 
and powers that will enable them to compete with properly managed trust companies 
and conservative State bank provisions and that sort of thing, and to do everything 
possible to keep them in the national-bank system, and thus keep them in the Federal 
system. I think that is almost the crux of this thing, that you can not afford to weaken 
the Federal reserve system. If you make it so inviting for banks to leave the national 
bank system, you are striking at the very pillars of the Federal reserve system. 

Mr. WiNGO. I am not alarmed so much about this as some because for two or three 
months bankers came before us and predicted the awful dire calamities that would 
overtake them if we enacted the Federal reserve system. 

Mr. Dupuis. I heard some of them. 

Mr. WiNGO. And I find literature now trying to protect the Federal reserve system 
against the men who created it, and doing it on the assumption that we enacted what 
its opponents wanted and tried to make it appear what they wanted . I was a little bit 
green when I first came on this committee but I have heard these stock phrases so 
long they do not alarm to the extent they once did. 

Mr. Dupuis. I am not in that category. 

Mr. WiNGO . I have great respect for State legislatures . There is not much difference 
between State legislatures and Congress, except the assumed dignity on the part of 
some Congressmen. 

Mr. Dupuis. I have not seen any assumed dignity, but I have seen some that was 
was not. I am not among those who spread alarm when it was thought of passing the 
Federal reserve act. I was one of the strongest advocates for the Federal reserve act. 
I knew its fundamental principles; I had studied them long before Congress had 
them under serious consideration. I knew the principles were sound. They have 
been proven sound. It is one thing to refer to an alarmist of that time, and is quite 
another thing to refer to what is happening every day, and when I tell you that three 
big national banks — fine, big institutions — in Cleveland gave up their national cliarters 
in one day, and when I tell you that over there sits an officer of two banks in Cincinnati, 
a national and a State bank, and his bank is thinking of giving up the national charter, 
and if they give up one or the other it will not be the State charter; and this may be 
just the thing that will stop the national bank from going into the State bank. I tell 
you that is quite another thing; that is not sounding alarm; that is not trying to scare 
you into anything. 
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Mr. WiNGO. You want the law to stay as it is. 

Mr. Dupuis. I want to state to you I am not alarming; I am pointing out what 
has happened and what is likely to happen. 

Mr. Leser. Is there not a general tendency for the consolidation of banks? 

Mr. Dupuis. Not nearly so much as there was. 

Mr. Win GO. That is the tendency in motor companies, steel companies, and every- 
thing else; that is in the air — the same thing. 

Mr. Dupuis. That does not mean we have to give up a national charter. 

The Chairman. Is it not a fact that many States have broadened their banking 
laws to make competition better for their own State institutions in competition with 
national banks? 

Mr. Dupuis. Exactly; and the Federal law helps them. Give them all the powers 
under the Federal reserve system, and I am not complaining about the competition 
of State banks at all. I want them protected just as well as national banks, but I do 
say that unless you do have exceeding care about the powers of the national banks 
you will have very little to keep them in the national system, and you will lose the 
Federal reserve system — ^it will ]ust go up in smoke overnight. 

If you will let Mr. Adams dwell on one or two things we have discussed, I will 
now close. 

The Chairman. Very well, we will hear Mr. Adamt. 

STATEMENT OF MB. A. E. ADAMS, PRESIDENT FIRST NATIONAL 
BANK OF TOXJNGSTOWN, GHAIBMAN OF FEDEBAL LEGISLATIVE 
COMMITTEE AMEBICAN BANKEBS' ASSOCIATION, YOTJNGSTOWN, 
OHIO. 

Mr. Adams. Mr. Chairman and gentlemen, I was not on this program and our 
representative from Ohio, Mr. Dupuis, has very thoroughly covered, as I feel myself, 
the Ohio case. 

I am not interested for the moment in the McFadden bill, or any bill of this kind; 
it does not affect us, but we are greatly concerned about the principle involved in 
the bill. 

Ohio banks to some extent are going out of the national system, as has been 
explained, and the reason is, as has been stated, that the State banks have perpetual 
charters, which the national banks do not. You can not conduct a trust business 
under a short-term charter. You are all familiar with this, members of this com- 
mittee, because you have that matter pending before you, giving permanent chiuliers 
to national banks. 

Mr. Echols. All State banks have permanent charters, do they? 

Mr. Dupuis. Yes, sir. , 

The Chairman. If we grant authority to have perpetual charters, will we remove 
the only objections that the States have to national banks acting in a fiduciary 
capacity, or are there other questions? 

Mr. Adams. I do not understand that the States have any objections 

The Chairman (interposing). We are not here to give trust funds over to the national 
banks. My State, for instance, is objecting to giving trust powers to national banks. 
The courts will not approve of the turning over of trust funds to national banks. 

Mr. Adams. I presume that is the answer. I do not know what it might do in this 
particular case. 

The Chairman. I was wondering if there was any particular case outside of that? 

Mr. Adams. There could be no objection 

The Chairman (interposing). We might keep the national banks from assuming 
those powers. 

Mr. WiNGo. Do you really think that short-credit institutions such as commercial 
banks ought to be permitted to handle trusts? In your opinion is the philosophy 
of commercial banking inclusive of trust banks? 

Mr. Adams. Trust banking is a thing apart. But you must all remember that there 
are only a few conmiunities in the United States where the business is large enough so 
that the banks can specialize, and the average banker must be a sort of department 
store banker. We must conduct different kinds of business. If the banker in your 
city — I do not know what city, but if it is a city of less than 100,000 population — 
should confine himself exclusively to commercial banking, he would starve to death. 

Mr. Stevenson. Is not the objection to trust companies doing a banking business 
just as great an objection to national banks doing a trust business? 

Mr. Adams. I do not personally see any objection to their doing all of the kinds of 
commercial business that it is necessary for tnem to to serve their communities with 
all kinds of activities that go properly together, any more than there is objection to 
having the dry goods store handle shoes if that is a matter of economy. 
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Mr. Dupuis. As long as you segregate them properly. 

The Chairman. State banks and trust companies have powers which national 
banks have not, and they are in competition with national banks; and that is the crux 
of the situation here. 

Mr. Adams. Yes, sir; I think so. 

The Chairman. While on that, are you in favor ol giving national banks the right 
to have branches? 

Mr. Adams. Within the limits prescribed by the States in which they operate for 
State banks; yes, sir. The question of branch banking is a moot question among 
bankers, and there are wide differences of opinion among bankers concerning that 
point. • 

The Chairman. Do you consider the fact that they have not that right as one of the 
reaflons why the national banks are leaving the Federal system? 

Mr. Adams. Yes, sir; that is one of them. 

Mr. Hyatt. May I say at that point, in connection with whether to take a State 
or national charter, that we considerea precisely those things? Cleveland is a city 
whCTe branch banks are practically a necessity. The recent consolidation there 
has some fifty and odd branches. Mr. Adams says it is a moot question in the banldjig 
business as to whether branches are desirable or not. They seem to be imperatively 
desirable in Cleveland. We could not have taken a national charter and have done 
the business we wanted to do and therefore we took a State bank charter. 

Among our banks there were a good many million dollars of trust funds. The State 
bank could handle the trust; there was a question as to whether the national banks 
could, because it has not perpetual life, and a good many of our trusts are trusts which 
run far beyond the limited life of a national bank. 

Mr. Adams. I had only two points I wanted to make, but the gentleman from 
Arkansas looked at me so skeptical when I said if his city was under a himdred thousand 
population a bank that was confining itself exclusively to commercial banking would 
starve to death. He thought I was making rather a sweeping statement. I possibly 
was, sir. But I had in mind when I made the statement a rather more academic 
definition of what constitutes commercial banking than you perhaps yourself had. 

A commercial bank, technically speaking, is one which deals in nothing but liquid 
paper, and if you have a community composed of less than 100,000 population you have 
very little liquid paper. Paper is liquid, as you bankers know, according as the 
property on wnich it is liquid is based; and the property that is necessarily available 
for loaning purposes, or as a base for loans is 85 per cent unliquid. Therefore, the 
average amount of licjuid paper in the banks of the country is about 15 per cent of 
their total loans. 

A commercial bank can not make a mortgage loan and be technically a commercial 
bank. But all of your banks do make mortgage loans, which is necessary for the 
health of that community. A commercial bank can not loan money on the stock of a 
new corporation which is going to build up industry of the community. 

Mr. WiNGO. But these mortgage loans are a necessity and they bring in very poor 
returns. 

Mr. Adams. No. 

Mr. Wingo. They bring less returns than the liquid commercial paper that they 
handle? 

Mr. Adams. I beg your pardon; I am very glad the point was raised. 

Mr. Wingo. A long-term loan on real estate at 6 per cent certainly is not as profitable 
to a banker as turning it over in several 60-day loans liquid commercial paper, unless 
my mathematics and my dividends both deceive me. 

Mr. Adams. If you have a piece of commercial paper that is bearing 6 per cent 
interest and discounted every 60 days at 6 per cent the net result at the end of the 
year does not bring you any more by simply turning over the loan. 

Mr. Wingo. I did not say all commercial business on 6 jjer cent straight. 

Mr. Adams. There may be variations in the rates obtaining on the different classes 
of paper in various parts of the country. No doubt there are. In all those parts of 
the country r^:arding which I know, in my own district and throug^hout the whole of 
my State and surroimdinff States, the Ohio rate is commanded by the long-term stuff; 
and the best average in the bank which I represent and I represent two banks, one a 
State bank and one a national bank — and tne State bank is a very laige lender on 
mortgages — ^the best rate we realize is from mortgage loans, the best average income. 
It is a fact, too. I^at you can always, in the last 10 years at least, get the lowest rate in 
the market ana you have a piece of good, commercial paper to offer. 

The Chairman. What are the total assets of the two oanks you speak of? 

Mr. Adams. About 40,000,000, or a little over. * 
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The Chairman. The committee, of course, has under consideration several other 
important matters beaides tax matters. It is not very often that we get you and other 
prominent bankers before us. There are one or two other questions I want to ask you 
which are aside from this present question. 

Mr. Adams. I will be very glad to answer, if I can. 

The Chairman. It has been suggested to me that part of the financial trouble 
in some of the agricultural sections of our country is due to the fact that there are a 
niimber of sknall State banks that are not members of the Federal re6er\*e system; that, 
hail they been members of the Federal reserve system and been able to have received 
[Murticararly tt\£ benefits of rediscouhtine with the Federal reserve system, the situa- 
tion might not nave been (juite as critical as it is. Do you think that is a fact? 

Mr. Adams. I should think it might be a fact in a very much less degree than would 
be likelv to be reported. The fact, of course, is that the average country bank is not 
in the Federal reserve system for the reason tnat the aven^ country bank has almost 
no paper in the natural course of its business that is eligible for rediscount in the 
Feaeral reserve bank; that is the reason the country banker is not in the system. 

The Chairman. I asked you that question in order to lead up to this other question: 
It has been suggested, also, that in order to have relief from that situation, we permit 
branch banking in communities where there are several of these small banks; that 
they could combine and the parent bank could join the Federal reserve system and 
have the discount privileges; th^t that would strengthen the situation in these com- 
munities where they have had serious difficulty. What do you think of that 
proposition? 

Mr. Adams. That reopens a matter — and I do not believe I care to express an opinion 
on it, because I am sometimes on one side of it and sometimes on the othffl^--of the 
whole question of branch banking. There are perfectly obvious advantages to the 
branch and there are equally obvious disadvantages to the branch. 

For my own part and my own experience I have tried a little branch bankii^, and 
it has worked very well, and I do not want any more of it. But that has not been the 
experience of others, and I think communities differ rather widely, and that there are 
communities in which that is the only way to do business, and that there are com- 
munities in which it does not work quite so well. But I would rather not come out 
flatly with respect to branch banking. 

Mr. Luce. As long as we are adding to our general stock of iDformation, may I sug- 
gest that the recent report of the Commission on Agricultural Inquiry, on the subject 
of credit, contains the draft of a bill which proposes that banks may rediscount with the 
Federal land banks long-time paper, from 6 months to 3 years, and that the ^Lnn loan 
banks may, in turn, rediscount tnat paper with a Federal reserve bank, pro%4ded the 
loan was originally made by a member of the reserve system? Do you follow the pro- 
gram? The local bank may take the long-time paper to rediscount with the farm 
loan board; the farm loan board may then rediscount with the Federal reserve bsmk, 
providing the original bank was a member of the system. 

Mr. Adams. That is, if you can take long-term, paper? 

Mr. Luce. Yes, 6 months to 3 years. 

Mr. Adams. I should consider that rather unscientific, because you are puttins 
long-term paper into a group of institutions that are supposed to be demand-payment 
institutions. Whether you put it in through the process of running it through the 
farm land bank or put it indirectly does not change the character of the credit. The 
base of the credit is slow stuff. You are going to have, gentlemen, in this section no 
end of devices offered to you. 

The Chairm'an. We have them now. 

Mr. Adams. You have them now — ^intended to make it possible for a demand sys- 
tem of banking to carry long-term securities, long-term notes and investments. But 
there is no way in the wide world for that to be done safely. If the Government of the 
United States is going to create a new kind of institution to take care of the long-term 
demands, the slow loans of the country, then it should and must create an institution 
which is not a demand institution so far as its deposits are concerned. Many of the 
States have created such an institution in a small way, and they are doing pretty well 
now — building and loan companies. But they only cover a very small part of the slow 
credit field. They only take care of a certain small part of the mortgage business. 
There is a slow credit field, especially in the agricultuml districts — I mean there is a 
natural slow loan, which comes into existence particularly in the agricultural dis- 
tricts for which no provision has been made by any State in the whole United States, 
and certainly none by the Government. 

Our stress in financial legislation and banking legislation has always been laid on the 
commercial end of the thing, and the commercial end of the thing, pure and simple, 
academically speaking, gentlemen, is a very small part of the credit business of the 
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countr>^ It certainly does not exceed 20 per cent of the credit business of the country, 
and yet our system is such that we put all of these slow loans into institutions which 
are theoretically compelled to pay on demand everything they owe and take a risk 
which is unscientific. 

The Chairman. You think it would be unsafe to load that commercial system up 
with any long-time loans? 

Mr. Adams. Absolutely, I would keep that a thing apart. 

The Chairman. Notwithstanding that that paper would become eligible under six 
months? 

Mr. Adams. Yes. I absolutely would not liberalize the provisions of the Federal 
reserve act with respect to rediscount. It seems to be pretty narrow. But we have 
tried it and it has worked; it has been a wonderful* system up. to the present time. A 
great many banks do not like it, a great many banks will not go into it. It is a matter 
of opinion with respect to the value that it has to the bank. But with respect to tie 
value it has to the United States and the country there can be no possible difference of 
opinion; it is incalculable; it has been proven. 

The Chairman. I did not mean to divert you too far from your argument. 

Mr. Adams. I have no argument. I just want to emphasize a few points. I am not 
so concerned about appearing before you as an alarmist, as my more conservative friend, 
Mr. Dupuis. I am perfectly willing to be called an alarmist, if you want to call me 
that when I have finished. 

I am alarmed frankly over a proposed departure from the policy which has been 

Sroven sound with respect to national banks. I was very much anuid that what Mr. 
[cAdams said to you is what will come eventually if we do depart from the principle 
of section 5219 in the matter of the control of national banks. 

I am very much afraid that we are laying the foundations for trouble and the possible 
disintegration of the Federal reserve system. That sounds pretty bad I know, but I 
was not here eight years ago and, like Mr. Dupuis, I was a very strong advocate of the 
Federal reserve system, and I am very proud to say that. 

Mr. Dunbar, under section 5219, and in view of the Richmond decision, what 
would your national banks in Ohio be taxed? 

Mr. Adams. The same as they are now; it makes no difference to us; we are not 
interested. 

Mr. Dunbar. It made no difference to you over two years ago? 

Mr. Adams. Not at all. We are absolutely not interested in this particular issue 
except as a matter of principle, and we are only here to stand for and fight for the 
principle itself, because we fear — ^we know, of course, and as everybody knows that the 
trend is toward classification of property for taxation; the trend is toward income tax, 
and when we get that we will be in just as chaotic condition as some of the other States. 
Some of the other States do not know from one day to another what their tax laws are. 

Mr. Dunbar. Heretofore what have you been taxed in Ohio? 

Mr. Adams. We are taxed according to our constitution, which provides that all 
property shaU be taxed at the uniform value according to its true value. Of course, 
m the actual working out of the administration of the law which has been drawn under 
that constitutional provision, there has been no luuformity — it has been a joke. 

Mr. Lesbr. Do you mean you collect no tax on intangibles? 

Mr. Adams. I figured that out once — about 15 per cent. 

Mr. Leser. How would you be hurt by a law in Ohio which puts in intangibles 
which raise ten times as much? 

Mr. Adams. We would not be hurt 

Mr. Dupuif*. You could not do it. 

Mr. Dunbar. The Richmond decision does not affect national banks in the State 
of Ohio? 

Mr. Adams. Not at all. 

Mr. Luce. In Ohio did that result in your shareholder in your national bank being 
taxed on the value of the share? 

Mr. Adams. Yes, sir. 

Mr. Luce. And also the bank is taxed on the full value of its stock? 

Mr. Adams. The bank is not taxed, as a bank, except on real estate. The real 
estate is taxed as an it^m apart; the balance is taxed in the name of the shareholder, 
and every year we return a full list of shareholders, with the number of shares he 
owns. But the bank pays th. tax. Of course, you know, it is a bookkeeping matter. 

Mr. WiNGO. It is your judgment we should keep the present law? 

Mr. Adams. Very much. 

The Chairman. In reference to this question of discrimination against national 
banks, has Congress passed or has it now under contemplation, any act or laws that 
you feel would be discriminatory against national banks in favor of any other class? 

Mr. Adams. I am not informed as to the laws Congress is contemplating. 
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The Chairman. Has the Congress, to your knowledge, recently passed any bills 
which tend to discriminate against national banks? 

Mr. Adams. I do not think so. Had you something particularly in mind? 

The Chairman. No; I just wondered if you had anything. The suggestion has 
been made that national banks were gradually being legislated out of business either 
by the States or by the National Congress. 

Mr. Adams. It is reaction from State legislation, rather than the positive direct 
result of national legislation. 

The Chairman. That is the point I want to bring out; that this keen competition 
is due to legislation by the States. 

Mr. Adams. Yes, sir. Furthermore, the national banks have not been restricted 
in their activities in any considerable extent in the last 25 years, have they? I do 
not recall any restrictive legislation. 

Mr. Leser. Their powers have been enlarged, not restricted. 

Mr. Saxb. If the constitution of Ohio were changed so that you could have an 
income tax, and you have a personal income tax in that State and all your intangible 
property were exempted from local tax, except the bank shares, which would still 
be taxed as they are at present in your State, would you feel you were being dis- 
criminated against? 

Mr. Adams. Not greatly, so far as that is concerned. But that brings me to the 
point which I wish to make, which I think has been referred to a good many times, 
rather indirectly, by various members of this committee, the point of the principle 
involved in the thing under discussion by the committee. The statute says that 
we shall be taxed — ^the national banks — on the same basis as other moneyed capital 
in the hands of individuals. Now, it has been brought out at this conference — and 
it is brought out at every conference where we ^ther to talk about these matters — 
that there is a growing tendency all over the United States to discriminate between 
capital of money kind, if you want to call it that, which is in the hands of a corporation 
and capital which is in the hands of an individual. I would like just enough time 
to call your attention to the reason for that. Our lawyer friends tell us that it is 
because of the value of the franchise which the State grants to us. I would like 
to take issue with that opinion, and I would Uke to give you reasons for taking issue 
with that opinion. The facts are these. For a number of years — I guess always — 
our taxing officials have found it difficult to raise money enough to satisfy experienced 
local public officials, and they have been going here and everywhere for tax money. 
They have made the interesting discovery that there was a group of institutions 
which could not escape, which could not evade, which could not hide. That group 
of institutions was our banks; and they commenced in every State in the United 
States, no matter what the law — ^practically every State — ^there are always institu- 
tions — I am making some strong statements. Do not misunderstand me; 1 have not 
looked up the law of every State, but* practically every State has gradually crept 
up in its discrimination in the matter of taxation, and the banks to-day are the most 
heavily taxed institutions in America, locally. 

There must be some defense to that, and the defense is this interesting argument 
about the value of the franchise. What is, gentlemen, the value of this franchise? 
It is whatever you can make out of it, is it not, as a business proposition? All right. 
What do we make out of it? You gentiemen are familiar with banking, many of you 
are bankers. So I do not need to go very far in my remarks with respect to what we 
do not make out of it. The man on the street has a very curious idea about what 
we do make out of it. 

We make out of our banks just about, year in and year out, losses out and taxes 
out, and expenses out, what moneyed capital in the hands of the individual, intelli- 
gentiy used, would return. This is as near as anybody can figure it. If the value 
of our franchise was so very great, why, pray you, did J. P. Morgan & Co. not take 
one of those franchises? Why are there so many thousands of people who do not 
avail themselves of this great privilege? Just one fact, gentlemen, I want to bring 
home to you : That the value of the franchise is measuerd by results which it produces, 
and it does not produce any results to speak of. I like the franchise, because I have 
the kind of mind which likes to do things in a simple way, and it is easy to do large 
things in the simple way with a corporate charter, whereas it is sometimes rather 
difficult to do it without that charter. Somebody else has a different kind of mind, 
and he does not want a corporate charter. He realizes he can make more money 
doing something else, and he does not need a corporate charter. 

There is some slight value in it, but there is no such value as to warrant a departure 
from a sound principle so that you may continue a discrimination which is based 
not upon principle — ^that is the point — ^not upon principle, but upon the needs of 
the community that find it difficult to collect their taxes through any other process. 
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The fact that the tax officials find it difficult to get the .money in any other way 
is no sound basis for discrimination against the banks, and the point I wanted to 
make is simply this, that it will be a serious thing, not only to start putting skids 
under the Federal reserve system which a departure ffom this principle will do, but 
it will be a serious thing to have the Federal Government of the United States further 
sanction the recognition of such an unsound thing as the discrimination now being 
practiced against banks in the matter ot taxation. 
Thank you. 

Mr. Knapp. Mr. Adams, may I ask you this: Do not your shares increase from year 
to year in book value? 
Mr. Adams. Oh, yes; they did not last year. 
Mr. Knapp. Your original capital was $40,000,000? 

Mr. Adams. You ask what are our assets. We have |72,000,i)00 capital and surplus. 
Mr. Knapp. And the rest is undistributed profits? 
Mr. Adams. The rest of it is deposits— debts. 
Mr. Knapp. I am speaking about undistributed profits. 
Mr. Adams. We have about $55,000 of undivided profits. 
Mr. Knapp. What rate of dividend are you paying on your capital? 
Mr. Adams. On our capital — that represents the book value of about $50 a share — 
and on that we pay $12, which is a little less than 5 per cent. 
Mr. Knapp. Your original capital was $100 a share. How much of it is surplus? 
Mr. Adams. We have had our capital increased several times; I can not answer 
that question. It is a problem in arithmetic. At one time a considerable part of it 
was actuaUy paid in. We have had several mergers and combinations. 

Mr. Knapp. How do you account for the fact that shares of the Chemical Bank of 
New York City are worth over $4,000? 

Mr. Adams. The Chemical, of course, has a very much more profitable business 
than most banks have. 

Mr. Dunbar. Are you sure that under the original decision that the national banks 
of the State of Ohio, if they were so determined, could not get out of paying State, 
county, and citv taxes? 
Mr. Adams. Oh, yes. 

Mr. Dupuis. We nave a legal opinion that we respect very highly that we could not. 
Mr. Adams. It does not aft'ect us in the least. 

The Chairman. Mr. Adams, who has given us a statement, says that this Rich- 
mond decision does not affect Ohio. How does Ohio differ from New York in that 
respect? In New York State banks are holding up the payment of their tax; in 
Ohio they are paying the tax. 

Mr. Saxe. That is not correct, Mr. Chairman. In New York the banks have 
pwd their tax. They have suits pending for 1920 to recover tax on the ground that 
it is illegal; they have certiorari proceedings pending for the year 1921 to review the 
demands on the ground that they are illegal. But the taxes have been paid by the 
banks. 
The Chairman. Under classification in New York and not in Ohio? 
Mr. Saxb. Exactly. We have an income tax in New York. 
Mr. Knapp. The banks have not paid their taxes since 1921? 
Mr. Saxb. In the City of New York all the banks have paid their taxes. 
Mr. Knapp: Have paid 1921 taxes? 

Mr. Saxb. They have been; yes, sir; and they are going to seek to recover under 
the decision in the Boyer case. 
Mr. Knapp. The Boyer case is the same as the Richmond case? 
Mr. Saxb. No, sir. The point in the Boyer case was that the State might have 
some exemption of moneyed capital in competition with the bank, but not a com- 
plete exemption of all moneyed capital in competition with the bank. 

When New York State went upon the income-tax basis, it exempted intangible 
property from local taxation, except bank shares — distinctly provides so in the 
statutes — ^that all intangible property includes all moneyed capital in competition 
with the banks. 

Mr. Dunbar. Would the Richmond decision be of any advantage to you if you 
proceeded under the Boyer case? 

Mr. Saxb. Only that the Richmond decision reaflirms what was said in the Boyer 
case. 
Mr. Goldfoolb. The facts were different in the Richmond case. 
Mr. Saxb. Yes. The Boyer case was a case for exemption statute such as we now 
have in New York. In the Richmond case it is a question of rates owing to classi- 
fications. 
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Mr. GoLOFOGLE. And there was a clear discrimination of rates in the Richmond 
case? 

Mr. Saxe. Oh, yes; and in New York there is complete exemption, so it is not any 
question of rates at all. * 

Mr. GoLDFOGLE. Do the private bankers pa>r income tax in New York? 

Mr. Saxe. Yes, so do the shareholders of national banks. 

Mr. Law. While it is true that moneyed capital such as invested in private banks 
does not pay local taxes, it pays other State taxes, does it not? 

Mr. Saxe. It does not, any more than the bank shares pay. 

Mr. Law. I am not speaking of the tax individual shareholders pay, but it is paid 
on the shares of the bank. Tney pay State taxes, do they not? 

Mr. Saxe. No different than the bank stock pa^. You alluded the other day to 
inheritance tax paid by the private bankers, that is, their estates pay it, when they 
die. So do the holders of bank shares; they also have to pay inheritance tax. 

You referred to stock transfer tax. When the bank shares are transferred they have 
to pay stock transfer tax. The point that is involved in the Boyer caae which you 
gentlemen do not seem to comprehend, is this: The bank stock tax is a local tax, and 
you have exempted from local taxation all intangible property in the State of New 
York. 

Mr. Law. And these other taxes are State taxes? 

Mr. Saxe. But the^ are liable to it. So is income tax a State tax, and the income 
from bank shares is liable to it. There is a parity there. But your discrimination 
comes in when it is, and provides a 1 per cent tax, a load tax, on your bank shares^ 
and you have no local tax payable on other intangible personal property. 

Mr. Knapp. There is no discrimination between State banks ana national banks 
in New York? 

Mr. Saxe. No, sir. 

Mr. Knapp. And the question asked by the chairman is what was the difference 
between New York and Ohio in that respect. It is that we have no general tax on 
personal property including intangible. 

The Chairman. Mr. Saxe, suppose Congress did not do anything; that it just left 
section 5219 as it has been determined by the Supreme Court. What effect would 
that have on the taxes ip New York State? 

Mr. Saxe. That will depend entirely on what the courts decide in the ending 
litigation. 

The Chairman. You would have to change your New York State laws, would you 
not? 

Mr. Saxe. To do what? 

The Chairman. To abide by this decision under the Richmond case, so that the 
national banks would be taxed up there at all. 

Mr. Saxe. Mr. Chairman, you see we continually confuse fundamentals. There ia 
no tax on the banks; there can be no tax on the banks. 

The Chairman. When I mention banks, I mean the stockholders of the banks. 

Mr. Saxe. As to the shares, there can be no local tax upon the shares if we are right 
in our opinion, unless there is a local tax or an equivalent tax upon other moneyed 
capital in competition with those shares. 

Mr. Knapp. You would have to restore the tax on intangibles under the act as it is 
now in order to tax national banks? 

Mr. Saxe. Or tax in some other way equally. 

Mr. GoLDFOQLE. You said that the banks paid taxes imposed on the shares in New 
York in 1920 and 1919? 

Mr. Saxe. In 1920 and 1921; they are also paid for 1919, yes. 

Mr. GoLDFOGLE. I do not know whether you are prepared to answer the question 
or not: Is it the intention of the banks to pay the tax alr^uiy imposed just recently, 
or to wait until the cases are finally decided by the Supreme Court of the United States? 

Mr. Saxe. You mean the tax imposed by your board last September? 

Mr. GoLDFOGLE. Ycs, sir. 

Mr. Saxe . They have already paid that tax. They have to pay that tax in January 
of the following year, and those taxes were all paid in January of this year. 

Mr. GoLDFOGLE. Of this year? 

Mr. Saxe. Yes, sir. 

Mr. GoLDFOGLE. You are positive about that? 

Mr. Saxe. Absolutely; I advised them to pay it. Mr. Chairman, the other day I 
tried to make it clear to this committee that there were certain fundamental con- 
ceptions with regard to this section 5219, and some umbrage was taken at my statements 
and I want to try to clear it up. 
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I stated that the States always had the power to tax on real estate and to tax the 
shares of national banks. That they did not derive that power from Congress. 

In support of that statement I want to quote this from Chief Justice Marshall's 
opinion in the case of McCuUoch v. Maryland, where he said: 

*'This opinion does not deprive the States of any resources which they originally 
possessed. It does not extend to a tax paid by the real property of the bank, in com- 
mon with other real property within the State, nor to a tax impnosed upon the interest 
which the citizens of Maryland may hold in this institution, in common with other 
property of the same description throughout the State." 

You see, Chief Justice Marshall recognized the power of the State to tax on real estate 
of the bank and to tax the interest of the citizens of the State in the bank, to wit, 
their shares. 

When you look at section 5219 as it now stands, you see that that section reads: 

''Nothing herein shall prevent all the shares in any association from being included 
in the valuation of the personal property of the owner or shareholder of such shares 
in assessing taxes imposed by authority of the State," etc. 

And further: "Nothing herein shall be construed to exempt the real property of 
associations &om either State, county, or municipal taxes to the same extent accord- 
ing to its value as other real property is taxed." 

In other words, what Congress did in 1864, when it amended the national-bank 
act, was to write into the statute the very proposition that John Marshall laid down 
in his great opinion in McCulloch v. Maryland, with the limitation 

Mr. WiNGO (interposing). Why did Congress put it in if it is already the law? 

Mr. Saxe. With a limitation — these two limitations: That the taxation shall not be 
at a greater rate than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such States and that moneyed capital in the hands of individual 
citizens shall be taxed in the city or town where the bank is located and not elsewhere. 

What Congress did, gentlemen, is to put a limitation upon the power of the States 
to tax shares. 

Mr. Hitchcock. Will you include in your argument if the State had the power to 
tax these bank shares, what right Congress had to put any limitation upon that? 

Mr. Saxts. I will answer that very quickly. Congress had the power, according 
to the decision iA McCulloch i;. Maryland, to preserve the national banks, as John 
Marshall said. Having the power to create the national bank, they have the power 
to protect tlote establismnent and maintain the bank, and in order to protect the bank 
they said tihey could protect it against indirect assault which might be due from the 
power of taxation in the States to tax the shares, because if the establishment of the 
national bank was an invitation to the people of the State to put their money into 
those banks as an investment, with the understanding from the Federal Government 
that they would be protected in that investment, in so far as the taxing power of the 
State is concerned, that is to say, that the State could not so tax those investments 
that they would be disastrous or that they would not be encouraged. 

Mr. mNGO. Let me see if I get your contention. Your contention is that the State 
had the inherent ri^ht to tax? 

Mr. Saxe. Yes, sur. 

Mr. WiNGO. But also, the Government had the right to restrict the exercise of that 
inherent right and limit it to certain things. 

Mr. Saxe. No. 

Mr. WiNGO. That is, in the protection of its agency. 

Mr. Saxe. Yes; to limit the exercise of the power so that it might not be used to 
destroythe Federal agency. 

Mr. WiNGO. And in the absence of any limiting statute by Congress the State then 
would have the authority to tax the shares of national banks just the same as it taxed 
the shares of State banks; is that your contention? 

Mr. Saxe. Yes, sir. But even then they could not discriminate against them, 
because if they discriminated — I believe then that the Supreme Court would hold 
the tax illegal. 

Mr. WiNGO. Following that up, 5219 was adopted before the fourteenth amendment 
to the CcHiBtitution? 

Mr. Saxe. Yes, sir. 

Mr. WiNGO. What is your opinion, as a lawyer, in the absence of a statute, or, say 
that we should amend this law and provide that the shares in stock in national banks 
flhall be subject to State tax, then would not a bank be protected against both dis- 
criminatory and confiscatory taxes by the State, or not? 

Mr. Saxe. Frankly, in m.v opinion, I think the banks would be, but it would lead 
to interminable litigation to determine \^here the discriminatory line happened to lie. 
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Mr. WiNOO. That has occurred to me, but I am talking about the abstract proposi- 
tion. You, as a lawyer, if you wanted to protect a bank, either national or State, 
against discriminatory or confscatory tax, would not rely upon a limitation under 
5219, would you? 

Mr. Saxb. It is the best thing to rely on nowadays, is it not? 

Mr. WiNGO. You think the statute is better than a constitutional provision? 

Mr. Saxe. When it comes to determining a definite line. The Constitution is too 
broad. It does not lay down definite lines, and the statute has the decided advan- 
tage in that it may lay down a definite line and make this read explicitly. 

Mr. WiNGO. It nas been su^sted to me by a lawyer for whom I have great respect 
that the constitutional protection of this bank is wor& more to him than any statutory- 
protection, and that under the Constitution now not only his State but the United 
States— his State can not levy confiscatory or discriminatory tax on him 

Mr. Saxe (interposing). You are speaking of a State constitution? 

Mr. WiNGO. Both State and Federal. Suppose that you represented a mercantile 
corporation and they levied either confiscatory or discriminatory taxes on it. Could 
you defeat it in the courts on that groimd? 

Mr. Saxe. It would depend ; the courts lean a long way toward sustaining tax laws. 

Mr. Stevenson. If it is discriminatory , the Constitution of ihe Unit^ States has 
been construed to allow all sorts of classification, if there is any reasonable division, 
and taxing the different classes in different ways. But this statute comes right down 
and cuts off that power to classify national banks and national-bank stock in a certain 
way to discriminate against it. It does not allow that. That is the difference between 
relying on the Constitution and this statute. 

Mr. Saxe. Exactly. 

Mr. WiNGO. That brings it down to the point I wanted you to bring it, and that 
is that would be your opinion — does it become necessary to protect the national bank 
against classifications that would prove unfair — ^is not tnat the milk of the coconut? 

Mr. Saxe. I think that is true, and to an extent that is what 5219 has done. 

Mr. WiNGO. In other words, if we leave it to the State they could get around the 
question of discrimination by saying, "We will classify, and if there is no discrimi- 
nation in the same class, then there is no such discrimination as the court will restrain. 
So in order to protect the national bank against that discrimination -We have got to con- 
trol the classification. 

Mr. Saxe. Let me give you a parallel illustration which may serve to make that 
clear. Take, for instance, a telegraph company incorporated tmder a State. It 
takes what is known as the Federal post road act, under which it has the right to go 
into any State and erect its poles and telegraph lines in the highways and the streets 
of that State, because they are post roads under that act. The paraphernalia that is 
used in the operation of that right which they have from Congress to go into any State, 
which is practically a franchise and which the Court of Appeals of the State of New 
York has held as a franchise, states the wires and the poles are local property and may 
be locally taxed by the States, although it is used in the operation of a Federal agency 
If the Slates, however, go so far in the taxation of those wiresand telegraph poles as 
to make it a burden upon the operation of that franchise, then the courts will hold that 
it is discriminatory and illegal; and yet there is no definition defining the line there. 
But it has led to a great deal of litigation. What we are seeking to do is to avoid as 
much litigation as we can. 

Mr. Law. Would you recommend 5219 with respect to tele^ph companies? 

Mr. Saxe. What has 5219 got to do with telegraph compames? 

Mr. Law. I say, if they were discriminated against, would you not recommend 
some statute to protect telegraph companies? 

Mr. Saxe. I respectfully refer you to Puck, Judge, and Life. 

When I was in the legislature before your committee, we had a committee on. waste 
lands, where those things used to go. 

Mr. WiNGO. I would gather that both of you had been members of legislatures. 

Mr. Saxe. Oh, yes: and "both were in the tax department too. 

What section 5219 aoes is to Umit the exercise of the power of taxation by the States; 
a power which they always had and which McCullodi v. Maryland expressly recog- 
nized. 

Some States have violated the Federal limitation and now seek to have the violation 
sanctioned retroactively by asking Congress to validate the illegal taxes resulting 
therefrom. The national-bank stock taxes in the States are local taxes, levied by 
ocal assessors under the State law. Congress never had the power to levy a tax of 
any character except such a tax as might be necessary for the purposes of the Federal 
Government. 
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This being so, Congress could not in the first instance have levied a tax upon national- 
bank shares for the support of the Government of a State or municipality; a munici- 
pality derives its power of taxation from the State and not from the Government of the 
United States. Never having had the power to levy the bank-stock taxes which the 
local authorities have assumed to levy, Congress has not the power to validate and 
ratify what it had not the power originally to levy. Hence, the validating provision 
is a le^l nullity and should not be embodied in the statute. 

Mr. WiNGo. Do you take the position that the municipality has not the same power 
to tax, when the State authorizes it to do so, as the State has? 

Mr. Saxe. I do not say that. Whether the municipality obtains the power of taxa- 
tion from the State 

Mr. WiNGO (interposing). It then has the same power to tax as the State gives it the 
power? 

Mr. Saxb. Certainly. 

Mr. Black. You admit in the case of McCuUoch v. State of Maryland that the 
States do have this power and are only restrained by reason of some congressional 
legiislation? 

Mr. Saxe. The exercise of the power is limited. 

Mr. Black. Onljr to a restraint on the part of Congress. If Congress should decide 
to grant the authority, or, rather, to remove the limitation, I presume it would have 
such authority, would it not? 

Mr. Saxe. The States would have that authority? 

Mr. Black. The Congress would have the right to remove the limitation of which 
you speak? 

Mr. Saxe. Certainly. And that brings up the proposition of confusion which has 
existed since the case of Van Allen v. Shavers. You see, 5219 was not enacted until 
1864, and after that when questions arose under it it was suggested that 5219 was 
enacted imder the concurrent power of both the Federal Government and the Statues 
to tax. I think that was an erroneous theory, but that theory has crept into the 
decisions — that it was the result of the concurrent power. But I say that that is 
wrong for this reason, that these are local taxes — ^these bank-stock taxes — ^levied for 
local purposes, and Congress never had the power to levy a local tax for local purposes. 

Mr. WiNGo. That is very true, but you admit that the localities do have the power 
and are subject only to restramt of Congress, exercised for the purpose of protecting 
national banks? 

Mr. Saxe. Yes, sir. 

Mr. WiNGO. Now, if Congress chooses to not exercise that power as to these particu- 
lar classes of taxes of which you speak, it occurs to me that the States originally having 
the authoritjr under the case which you read, and which I tMnk can not be disputed, 
that they still have the authority to levy these taxes. 

Mr. Saxe. Certainly; and the purpose of 5219 was to protect the national banks 
and to protect the shareholders in their investments in national banks, to preserve 
the national bank system established by the Federal Government; that is tne very 
purpose of it. 

Mr: GoLDFOGLE. If the State or locality overstep that, could not Congress, having 
provided for the limitation, validate it? 

Mr. Saxe. No; because Congress never had the power to levy the tax. 

Mr. GoLDFOGLE. Is that the only groimd that you take? 

Mr. Saxe. Exactly. In my opinion the onjy power which can validate a tax is 
the power which can levy the tax. 

Mr. GoLDFOGLE. Suppose Congress did pass this validation provided for in the 
McFadden bill, and the State then passed a validation act, could not the two authori- 
zations together remove the objection that you have got? 

Mr. Saxe. I do not think so, because it comes back to the original proposition 
that as Congress never had the power to levy local taxes, Congress can not validate 
a tax so levied. 

Mr. Knaff. I would like to straighten out the situation in New York, if the chair- 
man will permit just a question. 

The Chaikman. Yes. 

Mr. Knaff. As the law now stands, is it your contention that the State of New York 
or the localities, can not tax the shares of a national bank; is that correct? 

Mr. Saxe. I say that if the pending litigation 

Mr. Knaff (interposing). I say, that is your contention? 

Mr. Saxe. If you concede that the points raised by the banks are right, then I agree 
with you. 
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Mr. Knapp. I want to get it for the purpose of clearing the record, what is your cou 
tontion as the law stands now, that you can tax national banks or their shares in New 
York? 

Mr. Sax E. Not beyond the income tax. 

Mr. Knapp. That is another proposition. 

Mr. Saxe. That is the whole proposition, if you want to put it that way. 

Mr. Knapp. If we do not tax national banks, then we should not tax trust companies. 

Mr. Saxe. That is a matter for the State legislature to advise on. 

Mr. Knapp. It would not be fair. 

Mr. Saxe. That is a matter for the State legislature. Maybe the trust companies are 
enjoying privileges the national banks are not enjoying. 

Mr. Knapp. Do not answer if you do not want to. 

Mr. Saxe. I am answering. 

Mr. Knapp. Would it not require an amendment to this section 5219, or the repeal 
of our State income tax, in order to tax banks? 

Mr. Saxe. Why pick out trust companies? Why do you not put J. P. Morgan & Co. , 
Kuhn, Loeb & Co., or $1,700,000,000 in competition with national banks? 

Mr. Knapp. You do not answer the Question. Is it not necessary to amend section 
5219 to meet the situation in New York State, or to exempt the national banks from 
taxation altogether? 

Mi. Saxe. No, sir. 

Mr. Knapp. From incomes on their shares? 

Mr. Saxe. No, sir; in order to meet the situation in New York you do not have to do 
anything at all, just leave it to the courts. 

Mr. Stevenson. I want to ask you, does it necessarily require the repeal of this law 
to put them on an equality, or can you not amend the State tax law so as to put 
moneyed capital and banks on the same basis? 

Mr. SaXe. They can do what they did not do when they passed the income tax. 
When they passed the income tax in New York, they exempted the intangible per- 
sonal property from local taxation, except the bank shares. The reason we did that 
was, that they did not want to lose the votes in the municipalities in support of the 
income tax, becaus^e these municipalities did not want to lose that 1 per cent local tax , 
and they logrolled it through that way. 

Mr. Knapp. There was not a word of truth in that statement so far as logrolling is 
concerned, and the entire taxation association of the State, or all taxation authcmties, 
approved that 1 per cent law, but we exempted, as has been said, all intangible 
personal property, because we felt that the tax upon the income of that would be 
substituted for it. So far as banks are concerned, we taxed the trust companies and 
State banks on their franchise at the 1 per cent on their issued capital stofck, surplus, 
and undivided profits, and we treated the national banks the same way. 

Mr. Leber. You do? 

Mr. Knapp. We treat them the same way, and there has never been a single solitary 
cry or complaint against the proposition until after the Richmond decision. 

Mr. Dunbar. May I ask you a question? What you are contending for is this: 
That the national banks of the State of New York shall not be assessed any more than 
other moneyed capital in the hands of individual citizens? 

Mr. Saxe. Yes, sir; that is what the law says. 

Mr. Dunbar. In the State of New York moneyed capital in the hands of individual 
citizens is not assessed very much, is it? 

Mr. Saxe. You mean locally? 

Mr. Dunbar. Locally. 

Mr. Saxe. Not assessed at all, specifically in the statutee. 

Mr. Dunbar. Do you want the national banks to come in under that law which 
exempts local State capital from taxation? 

Mr. Saxe. They must, in order to conform to 5219 as it now stands. 

Mr. Dunbar. That is what 5219 declares? 

Mr. Saxe. Yes, sir. 

Mr. Dunbar. The State banks are, however, by the New York State laws, not 
taxed as is money in the hands of individuals. 

Mr. Saxe. Taxed the same as national banks. 

Mr. Dunbar. You are contending that national banks and State banks shall not 
be taxed any more than moneyed capital in the hands of individuals who we exempt 
from taxation. 

Mr. Saxe. That would follow, unless the State desires to discriminate. 

Mr. Law. The shares are absolutely exempt from local taxation? 

Mr. Saxe. Shares are exempt from local taxation, but all pay income tax. 

The Chairman. The committee will now be glad to hear Mr. Helm, of Kentucky. 
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STATEMENT OF MB. T. K, HELM, LOXJISVILLE CLEARING HOUSE 
NATIONAL BANH; BEPBESENTING KENTUCKY BANKEBS' ASSO- 
CIATION, LOUISVILLE, KY. 

Mr. Helm. Mr. Chairman and gentlemen, I am going to try to bring this discussion 
back to the opposition to the amendment of 5219 that is proposed in the bill now before 
the committee. So, I wanted at the outset to say that we are in full sympathy with 
the necessity of amending that bill so as to admit the taxation of incomes at the same 
rate as is applied on incomes of individual investors in those States where they have 
substituted an income tax for the other methods of taxation. 

I believe it will probably emphasize the situation, to go back a little over the history 
of the taxation of banks in Kentucky, because in that State we have had the ex- 
perience under three different forms and systems of taxation. 

Prior to 1892 the legislature might fix on any class of property or description any 
rate of taxes which they saw fit, or which the corporation mignt secure. That seemed 
rather unscientific; and we have a general property tax on property general, real 
estate, and tangible personal. 

From 1892 to 1917 they had in Kentucky a general property tax similar to that 
which has been described to you as existing in Ohio, and under which the banks 
could never complain successfully of the violation of 5219 or any denial of equal 
protection of laws under the Federal Constitution, because it was simply a failure 
of the administration of the laws, though at that time it was contended by the banks 
frequently th&t they were being taxed three and four times higher on their actual 
investments than any other form of property in the States. 

I might state that when they made the change, from the old svstem, prior to 1892, 
where the tax on banks was fixed at 70 cents on the par value of tne shares, to the gen- 
eral property tax, it resulted in an average tax in the State of something over $3 per 
share. It came, unfortunately, at the same time we had the panic of 1895, and there 
were tremendous numbers of failures in Kentucky, and tremendous contraction of 
banking capital, as well as in the numbers of banks. 

Prior to 1892 the legislation had favored the creation of the banks, and there were a 
good many weak banks. There was not even State provision of State banks, and the 
lailure of State banks brought about failure of national banks. 

During the next period the banks were taxed on capital stock, surplus, and undivided 
profits at book value, originally at a valuation of 60 per cent, for the purpose of applying 
a statute of Kentucky that required the equalization of property on that basis. They 
made the effort, they said, to equalize property in these localities at 60 per cent. 

From year to year the basis of valuation of bank shares, as the State needed more 
revenue and because of the ease with which that could be collected, was increased 
subsequently at will that reached 100 per cent of book value, even though it was then 
contended that other property was never taxed at market value or anything like book 
value, and that book value was higher than market value, because no one would con- 
tend hardly that you could realize on the assets of a bank representing its capital 
account without a dollar's loss or dollar's cost. 

Just as in Ohio, we never could successfully complain, except in one case known as 
the Owensboro Bank tax case, where they did succeed in taxing capital stock, sur- 
plus, and undivided profits. 

Laws were passed between 1892 and 1904, all of which were held to violate 5219, the 
late Chief Justice White holding in the Owensboro Bank tax case, after examination 
of the record, that, assuming other property could be taxed in accordance with law, 
and there allowed the bank for being taxed a tax equal to 150 per cent in the ultimate 
tax more than any other property. 

The railroads were then in the class with the banks. Justice Holmes decided, in 
the case of Boyer v. The Illinois Central and L. & N., and some other railroads, that it 
was established in 1915 and 1916 from the United States census report, showing that 
property in Kentucky was uniformly valued at 52 per cent of its value on the average, 
that, supplemented by the record in that case, the Supreme Court found that property 
in Kentucky was generally valued at not to exceed 70 per cent of valuation, and the 
railroad franchises were ordered to be restored to that basis, or reduced by 33 J per cent 
of a tentative assessment. 

We had had threatened difiiculty up to that time. Three times the State laws have 
been defeated by litigation because of the effoxt to enforce discrimination against 
banks, which seemed to be a favorite subject for legislation. 

In 1917 Kentucky then tried the classification laws, and the history of that was 
that everybody was needing money, and the powers that were in control of the legisla- 
tion were largely representative of the agricultural class. The classes that haa the 
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most influence in the promotion of the classification laws were the merchants and farm- 
ers^ with some small de^ee of consideration given to bank deposits. 

1 have only known brief excerpts to elaborate, and that is 

Mr. Leber (interposing). You say "small." Did they not reduce the rate on 
bank deposits to 10 cents? 

Mr. Helh. I could give the exact results of that. 

Mr. Leser. It is pretty big, is it not? 

Mr. Helm. Yes; but they got more money out of it, however. 

Mr. Leser. I should say so. 

Mr. Helm. In this act everything is to be taxed at full Stat«, county, and city rates 
except certain enumerated profits, and among those are mon«y in hand, notes, bonds, 
accounts, and all other credits, whether secured by mortgage, pledge, or otherwise, 
or unsecured; all shares of all stock not relieved from assessment from section 3 of 
this act, provided, however, that nothing in effect shall forbid the local taxation of 
franchises or corporations or its shares of banks, trust companies, or combined banks 
and trust companies doing business in Kentucky, or domestic insurance companies. 

In that way, they left those classes subject to the general rates, which average $3 
per hundred. 

The same act exempted a large amount of farm implements and farm machinery, and 
as to the balance imposed a rate of 40 cents. 

The same act exempted certain machinery and certain manufactured raw material 
actually located at plants of manufacturers from other taxation, except a State rate of 
40 cents in the exemption allowed according to the last report these have aggregated 
in operation. 

There is an exemption on live stock of over $33,000,000; and on the remaining 
sixty-two million and odd dollars the only tax that can be imposed is 10 cents on the 
1100. 

It exempted about $18,000,000 in the building and loan association, and on the bal- 
ance in the building and loan association they levied a tax of 10 cents on the $100 on 
the $32,000,000 levied in the building and loan. 

The exemption on household goods amounted to $28,000,000 and the exemption on 
farm implements and the like amounted to about $62^000,000. 

The household goods are subject to all local taxations, but at a value of probably 
even now not over 30 per cent of actual value. 

The live-stock valuation is ridiculously low, as every one admits now in Kentucky, 
and on that bajance the only tax is 10 cents on the $100. 

The real estate is now valued a little higher than formerly, and it is claimed that 
about 70 per cent, that being claimed on the finding of the Supreme Court and on 
Judge Oaton's decision as to previous values, and adding what the depreciation has 
taken place. It is in that last case of low valuation that they have included banks. 

We made a fight before this legislation asking that we be given the classification of 
two and a half times that imposed on other moneyed capital, which we offered at that 
legislature to pay 1 per cent tax in comparison with 40 cents on $100 on other moneyed 
capital invested and in competition. In Kentucky, like other States, we have some 
competition from other sources competing with the national banks. 

That in a general way reflects our tax system, I think. 

Mr. Stevenson. What was the ratio imposed — you made that offer? 

Mr. Helm. We made that offer, and that left us $1 instead of $3, subject to all local 
taxes. 

Mr. Stevenson. $3 a hundred and then 40 cents a hundred on other moneyed 
capital? 

Mr. Helm. That left us in a class of $3 per hundred, compared with 40 cents on all 
stocks and bonds. 

The stocks of foreign corporations who have as much as 25 per cent of their property 
located in Kentucky are exempted from any taxation. 

As soon as that act was passed, the bankers commenced again trying to receive some 
consideration in their assessments. It was with the utmost difficulty that some 
banks were restrained from bringing suits under 5219, but our previous experience 
in three successfully constructed cases that resulted every time in more hostile legisla- 
tion, and we were simply afraid to win the case for fear of what might happen to us 
tibereafter. 

Mr. Dunbar. Mr. Helm, does the tax law of Kentucky apply alike to State and 
national banks? 

Mr. Helm. Yes, sir. 

Mr. Dunbar. But not to capital owned by individuals? 

Mr. Helm. No, sir; stocks and bonds, notes and credits owned by individuals^ 
stock brokers, private money lenders, and all the rest . . 
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Mr. Dunbar. Then the law in Kentucky is similar to the law in New York State? 

Mr. Helm. No; in New York they have only 1 per cent tax as the maximum; 
with us there is no maximum. 

Mr. Dunbar. I thought you said a wMle ago 1 per cent. 

Mr. Helm. We asked for that concession when we first asked for 40 cents a himdred 
and could not get it. We finally, in writing, offered an amendment asking them to 
limit us to |1 per hundred of value, even though other property was put at 40 cents a 
hundred, and we were ready to have every bank. State and national, in the State 
sign such a request. 

The Chairman. Mr. Helm, are you in accord with this amendment offered by Mr. 
Sands this morning? 

Mr. Helm. On the income tax feature? 

The Chairman. Yes. 

Mr. Helm. We have no objection. 

The Chairman. I understand that you are opposed to the McFadden bill. 

Mr. Helm. I am opposed to it because it gives us no basis o| protection and compari- 
son, if you are left solely with the State banks, because the legislature has shown its 
willingness, where classification is possible, to clasrafy State banks, leaving the title 
companies and others outside of that class. 

The Chairman. Are you in entire agreement with the bankers tax committee, as 
presented here? 

Mr. Helm. Yes, sir. 

The Chairman. To leave 5219 as it is, with the amendment suggested by Mr. 
Sands? 

Mr. Helm. Yes. I have one other point to bring out to show you what has actually 
happened in this last insttmee in Kentucky. We contended that to the extent to 
which the valuation of the shsures had been niade up of book value of ofilce buildings 
and real estate, which had been assessed by the local taxing authorities at very much 
less than book value, we were entitled to receive in estimating look value of the 
shares, a credit. It is not mandatory that you shall deduct the valuation of the real 
estate, but the Kentucky law has provided that the assessed value of the real estate 
should be deducted. 

But the most curious aftermath of that case in this report of January, 1921, signed 
by our State tax commission, which they actually followed out, finding that there was 
no protection in 5219, in valuing the shares of the stockholder, just real estate, but 
the State law said it must be deducted. They got at it by saying, "What was the 
original cost of your real estate , ' ' and disallowing every dollar of depreciation . I n other 
words, where a bank had a building that originally cost $600,000 or $700,000, which it 
couldnot, according to the testimony, get over $500,000 for, but carried on its books at 
$635,000, they would add the difference between the book value which they were 
already assessing at the original cost which had been charged off. That case went to 
the courts, before the chancellor at Louisville, and, of course, the bank won out, 
claiming that was a purely fictitious method of assessing bank stock. 

I could give you innumerable instances of that kind — State bank, by the way — to 
show how willing the taxing authorities have been to burden their State banks in 
order to burden the national banks, the two being the easiest and quickest means of 
securing revenue. These banks feel that they are entitled to the protection of this act. 

May I say one other word? I happen to have had very close ana intimate association 
recently as to the difference between the national and State bank privileges, and 
their ability to pay the tax as distinguished from* the actual payment of tax. The 
usury laws in our State applicable to national banks are totally different from the 
usury laws applicable to national banks, and there was a period there when rediscount 
cost at out 6 per cent and under our law banks were limited to 6 per cent, and Mr. 
Williams, the Comptroller of the Currency, was strictly enforcing the rate. 

Under the national law, when the borrowers came in to complain of the excessive 
rates, they were entitled to have credit on the remainder of the debt their entire 
interest, including usury. I believe it has been held they were entitled to recover 
three times the amount. Under the State law, the only penalty was that forfeiting 
interest to the debtor. That was one of the conditions. Not until the amendments 
to the Federal reserve act did the national banks have that right to do any trust busi- 
ness or act in a fiduciary capacity. The State banks have always had that right, and 
they have yet additional rights. The State banks, because of a State supervision, 
can give capital stock as security for any bond they are required to make in Ken- 
tucky. National banks are required, of course, to furnish surety, and even have to 
give bonds for the privilege of suing in the courts. But a State bank or trust com- 
pany mav give its bond in any court proceeding at any time, and its so-called pledge 
of capital stock is the only security that is reqmred. 
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Mr. Leser. How can Congress help that? 

Mr. Helm. They can not. I am not saying thift Congress can help that. But i 
am pointing out — the chairman asked why there should be any preference between 
the two charges in the State and national, and I am merely doing it because it has 
come to my knowledge that there are national banks that are wavering between the 
restrictions as they regard it in the national charter and the advantages they may 
obtain under a State charter. 

Under the State bank charters of Kentucky they can combine with it title insur- 
ance business, and they do do it. They go into the title insurance business as a 
branch of their banking business, setting aside part of their capital stock for that 
purpose. 

When this law went into effect a very curious thing happened: Rather than be 
taxed on that part of the capital stock used in titles and insurance at the bank rate 
of $3 per share, by the simple expediency of making the independent corporation 
in Kentucky, they get out by paying on the capital stock, surplus, and undivided 
profits represented by investments, real estate mortgages at the rate of 40 cents on 
the hundred dollars. 

The banks in Kentucky are also permitted to act as insurance agents. They can 
absolutely place insurance. 

There is another reason why they have built up so many more State banks than 
national banks, and that is that there is a minimum requirement of capital accord- 
ing to the size of the towns. The Kentucky Legislature can favor and build up a 
State institution, and I think, under the influence of our banking institutions, nas 
scaled the minimum requirements of capital away below that of the Federal Gov- 
ernment. We are not recommending that the Federal Government should be low- 
ered, but I am telling you why it is that the developm'ent of State banks of Ken- 
tucky has so far outstripped the Nation, and these are some of the reasons they have 
reffiirded as advantages under the State law. 

Both State and national banks are united in the proposition that 5219 has been a 
bulwark against their elimination, or the undue discrimination against them, where 
they could be put aside in a class by themselves by legislation, which has shown a 
decided tendency to relieve as far as posdble some favored classes and to put the burden 
upon less favored classes, and classes from which easiest to collect the money. 

The Chairman. You say, then, that the State banks feel that is a protection? 

Mr. Helm. Absolutely; every State bank is with us in saying that, and that our 
conference in Kentucky, after this call was made to come here, they said, "The 
State banks wanted it understood they were squarely with the national banks, for 
heaven sake," as it was their only protection against being classified by themselves 
and both of them objected to the will of the legislature to any rate they saw fit. 

Mr. JuDsoN. Was there not a period between 1892 and 1900 when no bank taxes 
were paid either by the national or State banks, and at the expiration of eight years 
your legislature passes a retroactive act which went back and assessed all me banks 
for that period of eight years, and it was carried to the Supreme Court and upheld, 
which would substantiate our retroactive clause here? 

Mr. Helm. 1 think not. They did make one of the laws retroactive when we had 
defeated the law of 1902, is my recollection, and there is a gap where Kentucky was 
left without any law, and they did for that brief period — ^that was the act of 1902, not 
1892 

Mr. WiNGO (interposing). That was an act simply authorizing the levying of taxes 
actually due. 

Mr. Helm. Setting up a new basis of assessment. 

Mr. WiNGO. This vaUdating proposition here proposes to authorize the assessment 
which was not valid, if made, and which was not made in some cases. 

Mr. Helm. Clearly. . 

Mr. Stevenson. Not because the sovereignty did not have the power to levy. 

Mr. Helm. I agree with that. The trouble with the Kentucky law was that it was 
held unconstitutional, simply invalid, and Kentucky went back to remedy, and levied 
a valid law in 1902. 

Mr. WiNGO . They made an assessment in a wrong class to escape the tax that actually 
was due? 

Mr. Helm. That is correct. 

Mr. WiNGO. Having found in one method of assessment and collection the State 
could not be robbed, but the State agency could provide for the collection of what was 
conceded to be really due 

Mr. Helm (interposiog). That is what happened, according to my recollection. 

Mr. WiNGO (continuing). The Federal agency has no power to levy locar taxes, 
yet you seek to have us validate the levy of a local tax? 
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Mr. Helm. I think there is a broad distinction. 

Mr. WiNGO. Tliey can not do anytibing but authorize, so far as the national agency in 
the first instance. We could not authorize levying as a general proposition at all. 

Mr. Leber. What is the rate on bank shares in Kentucky? 

Mr. Helm. It averages $3 per hundred on capital stock, surplus, and undivided 
profits. 

Mr. Leber. That is 40 cents — is that the local rate? 

Mr. HsLM. Forty cents is for State purposes; 50 cents in counties is the limit, but in 
addition to that they can levy road taxes to 20 cents on the hundred, and in cities they 
go up as high as $2; and in some places, in addition to that, they have otiier taxes. 
The city taxes of Paducah, plus school tax, is about $2.35, where iif the city of Louis- 
ville it is $2. 

Mr. WiNGO. Your judgment is to leave the law like it is, except to authorize an 
extension for the purpose of income? 

Mr. Helm. That is my view of it. We ought to have the protection from other 
moneyed capital in direct competition with us, and that is what national banks and 
State banks ask me to come here and say to you. 

Mr. WiNQO. You approve of Mr. Sands s amendment? 

Mr. Helm. Yes, sir. 

Mr. Knapp. Would you be opposed to a personal income tax law which at the same 
time exempts all intangible personal property in the hands of individuals? 

Mr. Helm. That would be a pure matter of theory as to how that would affect us, 
and I feel those who have had the experience like the gentleman from New York 
spoke of can very much express how it would affect them. But I would think so far as 
tne banks of Kentucky are concerned that we have never at any time claimed we are 
entitled in any manner or form to evade any part of a fair and just tax burden. 

Mr. Knapp. The point is this, that if you do exempt intangibles in connection with 
personal income tax, you necessarily will exempt the rfiares of national and State 
banks except income on the shares. 

Mr. Helm. I do not see why they would not tax income on the shares the same as 
any other income imder Mr. Sands's amendment. 

Mr. Knapp. We tax all corporations at the rate of 4i on net earnings in New York. 

Mr. Helm. I read that amendment of Mr. Sands to-day, but not having had any 
experience in income tax in an income tax State, I would rather 'hesitate to say how 
the income question would work out. My experience has been with ad valorem and 
classification. 

Mr. Lesser. If I may have one minute: Under the classified system in Kentucky 
in 1917, the assessed valuation of intangibles was $68,000,000, carrying a 55 cent rate, 
and represented 7.45 per cent of all State revenues. In 1921, under a 40-cent rate, 
the assessment of $321,000,000 raising a revenue of $1,284,595, and representing 1.54 
per cent of the entire State revenue. In that same interval in 1917 the total real and 
personal property subject to local taxation in Kentucky was $922,000,000; in 1921 it 
was $912,000,000. In real estate alone, under the impulse of this classification system, 
leading to a reassessment of real estate, rose from $391,000,000 in 1917 to $741,000,000 
in 1921. 

The Chairman. The conmiittee will now be pleased to hear Mr. Fairchild. 

STATEMENT OF MB. A. W. FAIRCHILD, BEPBESENTING FIBST WIS- 
CONSIN NATIONAL BANK, MILWAUKEE; AND THE WISCONSIN 
BANKBB'S ASSOCIATION: MILWAXJEiEE, WISCONSIN. 

Mr. Fairchild. Mr. Chairman and gentlemen of the committee, I am here repre- 
senting, as you will observe, not only the national banks of Wisconsin, but also the 
State banks of that State. These two classes of banks feel they are in tiie same posi- 
tion. The State banks in Wisconsin feel as strongly as the national banks that 5219 
in principle should be retained, and I desire to say very briefly what I have to say, as 
most of what I had in mind has already been said . I will content myself with merely 
sketching the system in Wisconsin, and then refer briefly to the bill under'considera- 
tion. 

You perhaps know Wisconsin was perhaps the pioneer State in the income-tax 
class. That law was passed in 1911. Prior to that time, as in most of the States, the 
shares of stock of a bank were taxed as personal property along witii all other personal 
property in the State. But like all other States, the amount of personal property 
reached by taxation was very small, and the amoimt of the assessed value was miall. 
In consequence, the bank, even prior to 1911, both State and national, suffered tiiie 
great disoimination taxation. 

In 1911 the income tax law was passed. That income tax law is not like the income 
tax law in New York and Massachusetts. It is a graduated income tax law, more 
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comparable to the Federal income tax law. That law provides for certain exemptions, 
rather large exemptions, and it also provides for numerous deductions, as, for instance, 
a man deducts his debts, he deducts the dividends of Wisconsin corporations, so 
that the tax will not be paid twice; he also has certain offsets. 

In reading Mr. Lyon's statement before the committee at the last hearing I fear 
that you gentlemen may have reached the conclusion that in Wisconsin there were 
two separate systems of taxation — taxation of property and the taxation of incomes. 

As a matter of fact, the sy^ems are really alternative. There is an assessment of 
personal property and there is an assessment of income. You pa>r whatever is the 
larger. You may take your personal property tax rolls and it constitutes so much in 
payment on your income tax. The income tax was passed for the very purpose of a 
substitution of the old taxing system. 

Now, the maximum rates under that income tax law are 6 per cent of your net 
income, both individual and corporation, or assuming a 10 per cent return at 6 mills 
on the dollar. 

The taxation of banks in Wisconsin ranges from $12 a thousand up to $56 a thousand. 
The First Wisconsin National Bank, which is the largest bank in the State of Wis- 
consin, paid in taxation in 1920, my recollection is, approximately $350,000, with 
total earnings of less than $1,200,000, and that is State tax alone. I am not now 
speaking of Federal tax. 

The Chairman. What was the rate of valua of the stock? 

Mr. Fairchild. The stock was valued in that year at $200 a share. We have in 
Wisconsin the market value. The book value of the first Wisconsin stock was 
about $164. 

The Chairman. What was the total value of the stock? 

Mr. Fairchild. What was the total value of the stock on the $200 basis? 

The Chairman. Yes. 

Mr. Fairchild. It was $12,000,000. 

The Chairman. And they were taxed how much? 

Mr. Fairchild. They were taxed. State tax alone, including real estate tax, approxi- 
mately $350,000. The tax rate is approximately 3; i. e., .2909, or something of that 
kind. 

Mr. Favinger. What is the capital stock? 

Mr. Fairchild. the capital stock is $6,000,000 and $2,000,000 surplus. 

Mr. Favinger. And the earnings were $1,200,000? 

Mr. Fairchild. It earned that in that year; it has not earned it since. 

Even now we are under 100 per cent valuation in Wisconsin. I will not take the 
time of the committee to call particular attention to it, but we have 100 per cent 
valuation on banks. However, we have a good deal more than 100 per cent valuation 
on banks if we consider book value. Market value means what men expect on the 
transfer of a few shares of stock back and forth during the year, which measures the 
market value. 

Mr. Dunbar. How is market value determined? You are listed on the stock 
exchange? 

Mr. Fairchild. No, sir; it is determined by actual sale during the year in approxi- 
mately the time of May 1. 

Mr, DuNBAB. If four or five individuals were to sell a small amount of stock at 
about an average of 3 to 1, then would you be taxed $300? 

Mr. Fairchild. Presumably that is the measure they have taken. 

Mr. Dunbar. That is not right. 

Mr. Fairchild. I ag^ee with you. It is but an another illustration of what we are 
forced to face in Wisconsin. 

Mr. Knapp. What do they assess you at, as a matter of fact? 

Mr. Fairchild. They assessed us at $200 in 1920, and $190 on 1921. 

Mr. Knapp. That was the actual assessment? 

Mr. Fairchild. That was the actual assessment. The attitude of the banks in 
Wisconsin since 1911 has been one of constant objection to taxation. The banks have 
been loath to bring suits under 5219. They have attempted to compromise, and they 
are attempting now even to compromise when it is claimed by the taxation com- 
missioner that ne can assess no taxes whatsover for the years 1920 and 1921. 

The First Wisconsin National Bank has agreed to pay any fair taxation for 1920 and 
1921 that may be determined, legal or illegal. We agreed to pay the tax which we 
would i>ay under the income tax, although he contends there is not a shred of au- 
thority in the State to tax us 1 cent. 

I merely state that to indicate the disposition of the bank and the disposition of all 
banks, I tliink. 

The Chairman. You have not then paid the taxes for this period? 
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Mr. Fairchild. We took the other points which are not relevant here to the Supreme 
Court of Wisconsin, the assessment for the year 1920, and were successful in having 
the assessment set aside for other reasons than are pertinent here. That was held up 
under certiorari pending that decision. I will say — and it is important and perhaps 
interesting — ^that the assessment for 1920, of course, was made prior to the Richmond 
decision; and when the Richmond decision came down we did use the Richmond 
decision to support our judgment, and when the tax commissioner told us that he did 
not want that question decided, we said, "Very well, we will stipulate with you. 
You may dismiss your appeal. We will not raise the question. We will not coerce 
the State of Wisconsin by an adverse decision, if you are afraid of the Richmond 
decision. We will pay a fair tax, although monied capital in the State of Wisconsin is 
entirely exempt from taxation" — does not pay a nickel in taxes — "and we do not 
want to embarrass the tax authorities of the State of Wisconsin." 

Mr. Dunbar. If you had a million dollars and loaned it out, would you not pay 
tax on a million dollars? 

Mr. Fairchild. If I earned on that million dollars, I would; if I did not, I would 
not. 

Mr. WiNGO. You would pay income tax? 

Mr. Fairchild. You would pay income tax; and if I had a million dollars of good 
securities in the bonds of a railroad that developed a good net income, I would not 
pay a cent of tax; if I had $1,000,000 in bank stock I would pay 3 per cent in taxes, 
whether I earned a nickel on it or not, in Wisconsin. 

Mr. Dunbar. If the bank defaulted you would still have to pay taxes? 

Mr. Fairchild. Yes, sir. If there were no dividends by the bank we would pay 
taxes just the same on the market value of the stock. 

Mr. Hyatt. The value, however, would be less? 

Mr. Fairchild. If they defaulted the value would be less, but it would be its 
liquidating value, at any rate. 

We have in Wisconsin, as they have in Massachusetts and other States, moneyed 
capital in competition with banks that pay no income tax. I wanted to bring out — 
perhaps it is thoroughly imderstood by the committee — but I wanted to bring out 
that it is not all paid capital that is comparable with bank shares under the 5219. 
The Supreme Court of the United States has held time and time again that it is only 
moneyed capital in competition with banks that is comparable. 

The Chairman. What kind of capital is that? 

Mr. Fairchild. That is any capital — ^that is, taking the definition of the Richmond 
case, if I understand it correctly, which would represent in substantial amount the 
stocks, bonds, or credits and capital of that character. ^ 

The Chairman. Would that include the private money lender? 

Mr. Fairchild. It would include the private money lender, I assume, in the same 
manner as banks; and I say it should. We are not taxing the bank — ^keep that in 
mind — ^we are taxing the shareholder of the bank. The consistent policy of the 
Government all along has been not to tax the bank at all. But we are comparing an 
investment in the shares of stock of a bank with an investment in the hands oi an 
individual in moneys, credits, and so on. 

Mr. Knapp. And the individual loans is not "money" and the bank loans the 
money of its own depositors 

Mr. Fairceuld (interposing). And its own money. 

The Chairman. And it is taxing the shareholders and not the bank? 

Mr. WiNGO. Do you think that under the Supreme Court decisions that a great deal 
of money was loaned out to private bankers by private lenders on 3-year farm mort- 
gages it would be competitive moneyed capital? 

Mr. Fairchild. I do not; that is my personal opinion. 

Mr. WiNGO. Was not that included in the Richmond case? 

Mr. Fairchild. It may have been included in the Richmond case. But there were 
other things included which were clearly, as I understand it, competitive. 

Mr. WiNGO. You wBre not here the first day, were you? 

Mr. Fairchild. I was not. 

Mr. WiNGO. The suggestion was made here that the apparent contradictions in the 
decision grew out of the different facts proved. In tne Richmond case the facts 
alleged in the petition were not disputed, though it is now contended they were not 
true. 

Mr. Fairchild. I will say this, that all one has to do is to read the line decisions 
from the Boy^r case down to realize how difficult it is to prove that moneyed capital 
is competitive with the banks. So I say, when we are talking about 5219 we are com- 
paring the tax on the shares of stock of a bank with competitive moneyed capital only 
and not with all moneyed capital. 
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Mr. WiNGO. You think it U a question of fact in each individual case? 

Mr. Faikchild. I do, sir. 

Mr. WiNGO. And that the principle is the same as laid down by the Supreme Court? 

Mr. Fairchild. There is no difference in the principle. 

Mr. WiNGO. The only application is to different states of ^t that are brought out 
in the different decisions? 

Mr. Faibchild. That is my personal opinion. 

Mr. Knapp. Then, you think in Wisconsin that the banks should not be taxed at all, 
but that the incomes on shares of the bank should be included in the taxable income of 
the shareholders; is that your position? 

Mr. Fairchild. It is quite immaterial to us whether we are taxed under the income 
tax or whether taxed by any other taxing system. 

Mr. Knapp. I am speaking of you as a bank. You think in Wisconsin that the 
banks should not be taxed at all as banks? 

Mr. Fairchild. As banks? 

Mr. Knapp. As banks; or the shares of the banks, taxing the shareholders as per- 
sonal property, but that the dividends upon those shares be included in the taxable 
income of individuals, and that alone? 

Mr. Fairchild. I do not think that at all; I do not care what basis you adopt. 

Mr. Knapp. It is necessary to amend 5219 in order to tax the shares of banks or the 
franchises of State banks, is it not? 

Mr. Fairchild. It may be — ^not the franchises of State banks. 

Mr. Knapp. Of course, that would follow then. 

Mr. Fajrchild. If the tax commissioners are Correct in their conclusion that the 
mere exemption of moneyed capital from taxation prohibits the taxation of the sluures 
of stock of a bank at all, then, of course, the amendment that we have suggested will 
be essential to accomplish the taxation of bank shares. 

Mr. Knapp. Then you merelv tax on income. What I am getting at is that our 
situation in New York is precisel}^ the same as yours. The claim is made that because 
of the exemption of other intangibles we can not tax the capital stock, surplus, and 
undivided profits of banks, by that I mean, of course, shares. 

Mr. Fairchild. You mean you can not iinless you amend the laws? 

Mr. Knapp. Then we will have to repeal the personal income tax and restore the 
personal property tax. 

Mr. Fairchild. Or make some equivalent tax, whether it be the same in nature or 
not, upon moneyed capital. 

In otlier words, I want to make this clear: I do not believe that the Congress of the 
United States can make its law accord with the laws of 48 States. I think that the 
Congress of the United States should set down a principle that is fair and make the 
States conform to that principle. 

Mr. Black. Upon that point, there is one difficulty from the standpoint of the 
bankers who have argued that the courts have said that you shall not tax these bank 
shares at any greater rate than the taxation of property in the hands of individuals. 
They interpret that to mean money that is in competition. 

Mr. Fairchild. Yes, sir. 

Mr. Black. And yet, according to your admission and all the admissions of the 
gentlemen, it is very difficult to determine what capital is in competition. 

Mr. Fairchild. That is very true. 

Mr. Black. Therefore, we have numerous cases going to the Supreme Court. It 
occurs to me that if we can work out some sufficiently clear definition by which we 
will have a yardstick which would not need courts' decisions, it would be better all 
around. Nobody can tell us what capital in competition with banks is. In other 
words, the rule that is now in the statute books seems to be rather an undetermined 
rule. 
Mr. Favingbr. Do you think some rule should be laid down? 
Mr. Black. Yes. I am not prepared to say I would narrow it down to State banks 
and trust companies, but it appears to me we ought to get some yardstick that would 
serve as an easily applied measuring instrument. 
Mr. Fairchild. It has served pretty well for 54 years. 
Mr. Black. It has been very unimiformly interpreted. 

Mr. Fairchild. Because the legislatures have refused to conform to it. That has 
been the difficulty. The rule is perfectly clear. The legislature of a State knows 
that it can not tax an institution such as Mr. Favinger has called your attention to, 
which is a bank on a different basis than national bank shares. Tlie legislature 
knows that, but it will not conform to it. Your yardstick is all right, but they do not 
use it as a measure; that is the difficulty. 

Mr. Black. It occurs to me, that definition, '^ capital in competition with the banks '' 
is a very indefinite one, at least, it is indefinite to some extent. 



STATE TAXATION OF NATIONAL. BANKS. ' 163 

Mr. Fairchild. I would not say it is indefinite under the recent decision of the 
Supreme Court. I think that has clarified it and made it clear. . 

Mr. Knapp. Where that is exempted, of course, there would be no tax upon the 
banks? 

Mr. Fairchild. Not unless you change your laws. 

Mr. Knapp. Until 48 States change all their tax laws? 

Mr. Fairchild. They would not have to do that. 

Mr. Knapp. Practically that. 

Mr. Fairchild. They would not have to say that. 

I have just a few more words to say in connection with the McFadden bill. The 
McFadden bill changes the entire principle of the taxation of bank shares. It taxes 
the bank itself and its income, which is a fundamtotal change on the whole theory 
of bank share taxation. It seems to me that is a ver^r dangerous precedent to establish. 
I think we should conform to this principle of taxing the shares of stock of a bank. 
But if you must change the law, then, along the line of the suggestion that has been 
made, tax the shares of the stock of a bank, but not the bank itself. So much for that. 

Secondly, I need not reiterate what has been said about the danger of merely classi- 
fying the two classes of banks. We are in a classification state. They can set those 
ban& up as one class — as income — ^and tax them as they see fit, and the State bank is 
lust as much concerned with this proposal as the national bank, because the State 
bank indirectly gets the benefit of 5219, in that the taxation of State banks will con- 
form with the taxation of the national banks. 

This system of comparing the taxation of national banks with State banks has already 
been tried. In 1864 you had that very comparison written into 5219. A proviso 
there was: 

^^Providedy further ^ That the tax so imposed imder the laws of any State upon the 
shares of any of the associations authorized by this act shall not exceed the rate imposed 
upon the shares in any of the banks organized under authority of tii6 State where such 
association is located. " 

And what did Congress do with that? They took it out of the law; and why? 
Because it is not a proper measure by which the taxation should be imposed; it is too 
dangerous. Congress knew that if they merely imposed a rule by. which the two 
banks should be taxed alike that they would be taxed and taxed hard. 

Mr. Lesbr. Did they impose a rule "by which two banks should be taxed alike" 
other moneyed property, and was not it left out because unnecessary? That is what 
Afr. Judson says in nis book. 

Mr. Fairchild. I have not checked up the motive. 

Mr. Leber. That is it. 

Mr. Fairchild. It may have been unnecessary. But it was the rule and yardstick 
that was made. 

Mr. Leser. That has "other moneyed capital " in there? 

Mr. Fairchild. They did; yes, sir. 

Mr. Leser. And they had tiiis, in addition, and it was unnecessary. 

Mr. WiNGO. What statute was that? 

Mr. Fairchild. That was the law of 1864, changed in 1868. 

Mr. WiNGO. That was the State statute, and the State statute included both the 
State bank standards and the moneyed capital. 

Mr. Fairchild. That is correct. 

Mr. WiNGO. Then in 1868 they cut out the one and left the "moneyed capital." 

Mr. Fairchild. That is right. And they did, I think, because they knew that if 
moneyed capital in the State had to be taxed at the same rate as State banks that the 
State would be very careful how it treated that taxation. 

The Chairman. In other words, the State taxing its own individuals? 

Mr. Fairchild. Correct, sir. It was taxing its own citizens and individuals in 
great numbers in a State. If you merely tax State banks and national banks you 
have isolated, and if you will, unpopular class of corporations that will be imposed 
upon by the legislatures of the States. That is stating it frankly but it is a fact. 

Mr. JxTDSON. Why "unpopular"? 

Mr. Fairchild. I say "unpopular" because of my own personal experience. I feel 
that the banks in Wisconsin have been most unfairly treated, and I feel that any man 
with common sense, if you will, knows that fact; and yet we have been absolutely 
unable to get any remedy in the State of Wisconsin, and the situation is similar in 
practically — not all — ^but practically all of the other States. 

Mr. Knapp. Let us get that fixed. In Wisconsin you say the banks have been un- 
fairly treated because you had a general property tax until you had an income tax. 
In New York the contrary was true. We classified banks for 20 years, and there is 
not a soul that will raise complaint against the taxation of banks in New York. 
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Mr. Fairchild. Then, sir. New York is not included in my State. 
Mr. Kkapp. Not at all. And as a matter of history, is it not fair to put banks in a 
class by themselves? 

Mr. WiNOo (interposing). In Arkansas they are not discriminated against, because 
we elected a banker to the office of governor. 

Mr. Fairchild. I am inclined to think I will have to reiterate the statement that 
the banks, as a whole, in the United States have not been fairly treated in the matter 
of taxation. 
Mr. Knapp. Business has been reasonably profitable and successful? 
Mr. Fairchild. Yes. sir; despite the fact. All we want, Mr. Chairman and gentle- 
men, is a ^ir tax. We want a fair classification; we want a classification that will 
protect national banks and incidentally State banks from unfair treatment. 
I do not think that this unfair treatment, on the whole, is willful. It is a natural 
» statement. Banks are right before your eyes; you can see them. Their statements 

I are spread out in the newspapers; their assets are known; the value of the stock is 

^ known as a consequence of the valuation to tax them, and they are so taxed. But 

I we want a classification which will force these States to impose equal burdens on those 

I who should bear equal burdens, so that those taxes will be carefully scrutinized before 

t imposed. 

[ Mr. Knapp. Do you believe in the extension of personal property intangibles and 

, individual personal income tax? 

I Mr. Fairchild. Do I believe in it? 

Mr. Knapp. Yes. 
Mr. Fairchild. Personally? 
Mr. Knapp. Yes. 

Mr. Fairchild. I think it must be done. 

Mr. Knapp. Then if that is done you could not tax for the classification made in 
5219 is in comparison with other moneyed capital in the hands of the individual. 
Mr. Fairchild. You could tax the income from the property. 
Mr. Knapp. You would get just the income; you would not get any tax on the 
income. 

Mr. Fairchild. We are suggesting the same thing; it is based upon the income 
of the bank. 

The Chairman. I understand you are in favor of continuing 5219 as it is. Are you 
in entire accord with Mr. Sands 's amendment? 

Mr. Fairchild. I am in accord with it. We have offered to pay income on the basis 
of income tax; yes, sir. 
The Chairman. We will now be pleased to hear Mr. Foot. 

STATEMENT OF MB. B. L. FOOT, COBN EXCHANGE NATIONAL BANK 
OF CHICAGO; FIBST NATIONAL BANK OF CHICAGK); AND THE 
ILLINOIS BANKBBS' ASSOCIATION; CHICAGK), ILL. 

Mr. Foot. I represent personally the Corn Exchange National Bank of Chicago; 
I also represent the First National Bank of Chicago and the Illinois Bankers' Associa- 
tion. 

The situation in Illinois is identical with the situation in Ohio. Two very able 
speakers have presented to you everything that I could say in regard to the attitude 
of the banks in Illinois towards section 5219, because we agree with them absolutely. 

We think it is a mistake to make any change in the section other than that suggested . 
here to accommodate the income-tax phase. 

For your information I will say that the Illinois banks, as near as I can tell from 
listening to the various members who have spoken here, pay tax higher than any 
other banks here represented. Our rates this year on capital surplus and imdivided 
profits, however, at an 80 per cent valuation, is something over 4 per cent. 

They this year tried to knock off 20 per cent. Next year they will probably knock 
off 20 per cent and we will be taxed at the full value; and the agitation is to go further 
and tax at market value, because the Illinois law provides for the taxation of all prop- 
erty at the rate given, and its fair cash value as of a certain day, May 1, and that 
undoubtedly could be said to be market value; and if that were true the taxes from 
the banks would be enormously increased. 

Mr. Sands. The dispoerition is to get all they can out of the banks. 

Mr. Foot. Absolutely. 

Mr. Sands. Is it not true that other property in Illinois is taxed at 50 cents? 

Mr. Foot. The real rate is $8, on half valuation. 

Mr. Sands. Do they try to get any tax on the intangible at that rate? 
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Mr. Foot. They tried to, but they do not. I can give you a concrete illustration, 
because it struck me as rather interesting as showing how personal property and intan- 
gibles is treated. Our law ^^equires a sworn return on the 1st day of May of all your 
property, and the schedule is very complete and exhaustive for the information 
desired, and every one is supposed to file one of those schedules disclosing all of his 
property. The deposits in tne national bank, I think it was, in 1919 were approxi- 
mately $450,000,000; deposits in the State banks were about $650,000,000. The total 
amount of personal property returned for taxation in Cook County in Chicago, was 
$40,000,000, less than the deposits in just the national banks. 

Mr. Leser. Could they tax the deposits of nonresidents? 

Mr. Foot. They could not tax the deposits of nonresidents at all. 

Mr. Leser. How can you tell how much of that would have been taxable if it had 
been returned? 

Mr. Foot. I do not get the point. 

Mr. Leser. You can not tell how much of the deposits in these banks would have 
been subject to taxation? 

Mr. Foot. I was not making it for that purpose; I was giving an illustration of how 
impossible it is to get at the intangible property for taxation. 

Mr. Sands. You do not have any tax on intangible property? 

Mr. Foot. Just the money in bank, a very small part of the property in the country. 

Mr. Sands. Do you favor escaping taxation? 

Mr. Foot. I favor some change in the tax laws, but not that change. It is a matter 
for very careful discussion. We have a tax body meeting to discuss that question. 
We have a constitutional convention which is now in session, and, of course, taxing 
laws will undoubtedly be changed at the same time. 

Mr. Sands. Do you want the passage of this law in Illinois? 

Mr. Foot. We ao not. 

Mr. Sands. May I ask yon whether the return you spoke of required by the residents 
of Illinois provides for disclosure of all personal property, tangible and intangible? 

Mr. Foot. Yes, sir; excepting stocks of Illinois corporations. It even requires 
disclosure of bonds issued by municipalities in the State of Illinois which are readily 
salable on a 4 per cent basis, and yet the tax rato is 4 per cent. 

Mr. Sands. Those are retiu-na required of all residents of the county? 

Mr. Foot. Yes, sir. 

Mr. Sands. Men and women? 

Mr. Foot. Not women — they are, presumably. But the women do not make 
returns. 

Mr. Lord. Has it been your experience from the b^inning that it has been impos- 
sible to get intangible property on the tax roll? 

Mr. Foot. It seems to be the case in Illinois. 

Mr. Lord. If by the classified law you undertake to tax the 3 mills on the dollar, 
you could increase your revenues four or five times from that source? 

Mr. Foot. Yes, sir. 

Mr. Lord. Do you not think the banks would be benefited? 

Mr. Foot. Yes; by that one thing; there is no doubt about that. 

Mr. Sands. Do you think the tax on bank shares would be reduced? 

Mr. Foot. No; it would not. 

Mr. Knapp. Is there any State represented where banks, as in New York, have 
had unfortunate discrimination? 

Mr. Fairchild. Wisconsin. 

Mr. Knapp. Taxed according to the general property tax, not taxed on any flat 
rate? 

Mr. Fairchild. But we are classed with banks. 

Mr. Knapp. Your national banks are not classed with banks? 

Mr. Fairchild. The shareholders are classed — ^the tax on State banks is the same 
as the tax on national banks, under the same statutes. 

Mr. Knapp. Under the general property taxes? 

Mr. Fairchild. It is classified. 

Mr. Knapp. But other intangibles are exempt? 

Mr. Fairchild. Yes, sir. 
. The Chairman. The committee will now take a recess until half past 10 to-morrow 
morning. 

(Thereupon, at 5.15 o'clock p. m., the committee adjourned to meet to-morrow, 
Wednesday, February 8, 1922, at 10.30 o'clock a. m.) 
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Committee on Banking and Currency, 

House of Representatives, 

Wednesday y February 8y 1922. 

The committee met at 10.30 o'clock a. m., Hon. Louis T. McFadden (chainnan) 
presiding. 

The Chairman. The committee will please come to order. 

With a view to supplementing what was said yesterday, I want to put in the record 
this morning a copy of the decision of the Supreme Court of the United States in the 
case of F. A. Gillespie, plaintiff in error, against the State of Oklahoma. This case 
was decided by the Supreme Court of the United States on January 30, 1922. The 
opinion was delivered to the court by Mr. Justice Holmes. 

OPINION. 

[Supreme Court of the United States. No. 322. October term, 1921. F. A. Gillespie, plalntifl in error, v. 
Tne State of Oklahoma. In error to the Supreme Court of the State of Oklahoma. January 30, 1922.] 

Mr. Justice Holmes delivered the opinion of the court. 

Chapter 164, Oklahoma laws of 1915, makes every person of the State Hable to a 
tax upon his entire net income arising from all sources, except such as is exempt from 
taxation by some law of the United States or of the State. Under that statute Okla- 
homa seeks in these proceedings to hold the defendant, the plaintiff in error, liable 
for taxes for the years 1915, 1916, 1917, and 1918, upon net income derived by him as 
lessee from leases of restricted Indian (Creek ana Osage) lands, the leases being of the 
kind dealt with in Choctaw, Oklahoma & Gulf R. R. Co. v. Harrison (235 U. S., 292), 
• and Indian Territory Illuminating Oil Co. i;. Oklahoma (240 U. S., 522). The facts 
were set forth by the defendant in special returns for the years mentioned, claiming 
exemption under the Constitution and laws of the United States. The auditor of the 
State accepted the returns as true but held that the defendant was liable to taxes on 
the income derived by him from sales of his share of oil and gas received under his 
leases. It is agreed that the lessee was an instrumentality used by the United States 
in carrying out duties to the Indians that it had assumed, and that the only question 
in the case is whether he is liable to this kind of tax. The district court of the State 
held the tax void and on appeal hy the State the Supreme Court affirmed the judg- 
ment, but upon rehearing changed its mind and ordered the judgment reversed. 

In Choctaw, Oklahoma & Gulf R. R. Co. v. Harrison (235 U. S., 292), it was held 
that such a lessee could not be taxed on the gross sales of coals from Choctaw 
and Chickasaw mines, when the tax was in addition to the taxes collected upon 
an ad valorem basis. In Indian Territory Illuminating Oil Co. v. Oklahoma (240 
U. S., 522), it was held that a similar lessee could not be taxed upon the value oi an 
Osage oil lease. Subsequently the principle was applied per curiam to gross produc- 
tion taxes under a Later statute of 1916, without reference to the fact that the taxes^ 
instead of being in addition to, were in lieu of all taxes upon property rights. Howard 
V. Gipsy Oil Co. (247 U. S., 503); Large Oil Co. v. Howard (248 U. S., 549). 

The argument for the State is based primarily upon the cases sustaining taxes upon 
net income that include gains from interstate commerce. Shaffer v. Carter (252 U. S., 
37, 57); United States Glue Co. v. Oak Creek (247 U. S., 231); when ''all expenses are 
paid and losses adjusted, and after the recipient of the income is free to use it as he 
chooses." William E. Peck & Co. (Inc.) v. Lowe (147 U. S., 165, 175). It is said also 
that tangible property within the State is subject to taxation and that therefore the 
defendant's share of oil and gas can not escape. If the cases that we have mentioned 
as decided per curiam tend to oppose the State's position, on the ground that if the 
propertjr is exempt the income from it also is exempt, it is urged that so far as appears 
the distinction between the statute of 1916 then before the court and the statutes 
dealt with by the authorities cited in those cases was overlooked. 

We can not assume that there was the oversight supposed . The decision in 240 United 
States, 522, that such leases were not taxable went on general principles not on the 
nature of the particular statute^ and in Shaffer v. Carter (252 U. o., 37, 48), a case that 
adverted to the distinction rehed upon, pages 57, 58, the decisions per curiam were 
referred to as decided upon the merits. Those decisions appear to us to have been 
correct. The criterion of interference by the States with interstate commerce is one 
of degree. It is well understood that a certain amount of reaction upon and inter- 
ference with such commerce can not be avoided if the States are to exist and make 
laws. New York, New Haven & Hartford R. R. Co. v. New York (165 U. S., 628). 
Diamond Glue Co. v. United States Glue Co. (187 U. S., 611, 616). The rule as to 
instrumentalities of the United States on the other hand is absolute in form and at 
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least stricter in substance. Williams v. Talladega (226 U. S., 404, 416, 417, 419). 
Johnson v, Maryland (254 U. S., 51, 55). **A tax upon the leases is a tax upon the 
power to make them, and could be used to destroy the power to make them.'' (240 
U. S., 530.) The step from this to the invalidity of the tax upon income from the 
leases is not long. 

In cases where the principal is absolutely immune from interference an inquiry is 
allowed into the sources from which net income is derived and if a part of it comes 
from such a source the tax is pro tanto void; Pollock v. Farmers' Loan & Trust Co. 
(157 U. S., 429; 158 U. S., 601); a rule lately illustrated by Evans v. Gore (253 U. S., 
245); and applied in a case somewhat like the present by the Supteme Court of Hawaii. 
Oahu Ry. <fe La^d Co. v. Pratt (14 Hawaii, 126). Whether this property could be 
taxed in any other form or not, it can not be reached as profits or income from leases 
such as those before us. The same considerations that invalidate a tax upon the 
leases invalidate a tax upon the profits of the leases, and, stopping short of theoretical 
possibilities, a tax upon such profits is a direct hamper upon the effort of the United 
States to make the best terms that it can for its wards. Weston v. Charleston (2 Pet. 
449, 468). The taxation of cattle gazing in Indian lands held valid in Thomas v. 
Gay (169 U. S., 264, 173), obviously is more remote. As a writ of error lies in this case 
the petition for certiorari that was presented for greater caution will be denied. 
Dahnke- Walker Milling Co. v. Bondurant, December 12, 1921. 

Judgment reversed. 

Mr. Justice Pitney, Mr. Justice Brandeis, and Mr. Justice Clarke dissent. 

A true copy. 

Test: 



Clerk Supreme Courts United States. 

In view of the discussion that has taken place, and somewhat aside from this matter 
of the amendment of section 5219, I have a very interesting letter this morning from 
the Comptroller of the Currency. I want to read that letter and then make it a part 
of the record, I mention this particularly for the benefit of bankers who are present, 
as I think they will be interested in the letter. 
(The letter referred to is as follows:) 

Comptroller op the Currency, 

Washington, February 7, 1922. 

My Dear Conoressman : I am inclosing you another letter from Mr. H. R. Gaither, 
formerly a chief national bank examiner, who has just recently gone in as vice president 
of the American National Bank of San Francisco, which speaks for itself. 
Sincerely, yours, 

D. R. Crissinqer. 
Hon. L. T. McFadden, 

Chairman Banking and Currency Committee, 

House of Representatives, Washington, D. C. 



The American National Bank, 

San Francisco, February 2, 1922. 
Mr. D. R. Crissinqer, 

Comptroller of the Currency, Washington, D. C. 

My Dear Mr. Crissinqer: In a recent conversation with one of the leading national 
bankers of this city he made the remark that he was wondering and giving deep 
thought to the future of national banks. I requested an explanation and was informea 
that it was his opinion the State legislatures, realizing the necessity of placing banks 
operating under State charters in an advantageous {)osition, had enactea laws extend- 
ing the scope of their power to such an extent that it was difi^cult for a national bank 
to compete with them. He was wondering if the Senate Committee on Banking and 
Currency were giving any thought to tiie niture of national banks in order that their 
powers might be extended so that they could compete on even terms with State 
institutions. 

This gentleman is a national banker and believes that a national charter is preferable 
to a State charter. It is my opinion his remarks only reflect the thought uppermost 
in the nuDds of many national bankers throughout this State. You know my senti- 
ments regarding the national system, and I was wondering if there was anything you 
wished me to say to this gentleman. 

With personal regards, 1 am 
Yours, very truly, 

H. R. Gaither. 
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I might add that there is probably no man in the city of San Francisco who is in 
closer touch with the situation than Mr. Gaither, and I thought it might be interesting 
to some of the bankers now present to hear that statement. 

I am now going to call on Mr. Perry. 

STATEMENT OF MB. EBNEST J. PEBBY, PBESIBENT OF THE FIB8T 
FOND DTJ LAC NATIONAL BANK; CHAIBMAN OF THE STATE TAX- 
ATION COMMITTEE OF THE AMEBICAN BANKEBS' ASSOCIATION; 
AND CHAIBMAN OF THE STATE TAXATION COMMITTEE OF THE 
WISCONSIN BANKEBS' ASSOCIATION. 

Mr. Perry. For some years past the banks of Wisconsin have been making an 
effort to get in under the income tax law. We have been before the l^slature oi the 
State aud asked if we could have the privilege of being taxed under the income tax 
law if we gave up our ri^ts to be taxed imder the present form that we now have in 
Wisconsin. 

I want to go on record, Mr. Chairman, as being opposed to the McFadden bill. 

I want also to ask the privilege of placing in the record a letter from the banking 
"commissioner of the State of Wisconsin. This letter was written at the time we were 
making an effort to come under the income tax law. It reads as follows: 

"I am of the opinion that extending to banks the option of being taxed imder the 
income-tax law is a wise and just measure. 

"As banks are now taxed on their capital, siuTplus, undivided profits, and good 
will it is often a hardship for newly organized banks to provide sufficient funds to 
pay such taxes, as their earnings are sometimes not even enough to pay actual oper- 
ating expenses. 

"It will further tend to encourage the organization of banks with a larger capital 
than is being subscribed under the present system. 

"Other corporations are taxed on their earnings, and it seems unfair that banks 
should be the only exception to this rule. 

"If this bill is enacted into law, many of the banks will increase their capital or 
convert their present surplus into capital stock and build up a new surplus, thus 
giving additional strength to the banks and further security to the depositors. 

"I feel that the people have reason to be vitally interested in the safety of the 
banking institutions throughout the State, and I am heartily in favor of any proposi- 
tion which will assist in safeguarding the people's money and add strength to the 
banks." 

We have a great many banks in the State of Wisconsin that have a capital of $10,000 
or $i5,000. They will have surplus and undivided profits amounting to three, four, 
or five thousand dollars, so that their total assets will sometimes amount tq $25,000. 

They have tried to pass a law in the State of Wisconsin which is known as the 
10 to 1 law, or the 10 to 1 bill. There are many banks that have many times as much 
money on deposit as they have in capital stock. The commissioner of banking 
thought, therefore, it would be better to safeguard the banks so that if a bank reached 
a point where its deposits were 10 times as much as its surplus, it would automatically 
have to increase its capital stock in order to maintain the proper ratio. At the hear- 
ings there the banks came in and showed that it was almost impossible for them to 
build up their capital and surplus and to conform to such a law as long as taxes in 
Wisconsin were levied in the way they have been levied. Many of the banks are 
taxed on their capital, surplus ana undivided profits, their going value, and good will. 

Mr. Dale. Are you talMng about State banks? 

Mr. Perry. I am talking about State banks, but it does not seem to make much 
difference. They are under the same regulations practically. 

Mr. Dale. Do you mean that your national banks have 10 times as much in 
deposits? 

Mr. Perry. No, I am speaking of the State banks. Of course, the banking com- 
mission has control only over State banks. That was the law that they wanted 
passed. They could not pass any law in the State of Wisconsin that would make 
national banks maintain a 10 to 1 ratio. 1 am really speaking of the State banks, 
although they are assessed under practically the same conditions as the national 
banks. Many of those banks are assessed on good will. Ten or fifteen shares still 
in the open market will call for an amount larger than the book value. They will 
take that as a basis for the taxing of all the capital stock, and we feel that we have 
been discriminated against in that matter. 

In the city of Milwaukee they are assessed practically 35 points higher than. the 
book value. I have in mind one bank that, even according to £he report of the taxing 
commission, has been assessed at 135 per cent of its book value. At the same time, 
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other banks are aasessed down as low as 40 per cent to 60 per cent. The point is that 
there is no uniformity in the matter. 

That is all I wish to say. 

Mr. Knapp. Do you understand that under the McFadden bill the legislatures of 
the different States may provide for the taxation of income of the different national 
banks? , 

Mr. Perry. Yes. 

Mr. Knapp. Are you aeainst that part of the bill? 

Mr. Perry. I am for the substitute which would place the banks where they have 
the income tax in the position that our bill sets forth. 

The Chairman. Gentlemen of the committee, this committee is honored this 
morning bv the presence of a former Member of Congress and a former chairman of 
this committee. He was chairman of this committee for a period of eiglit years. It 
gives me great pleasure to introduce Mr. Charles N. Fowler, who is known as a banking 
expert. 

Mr. Fowler. I want to say to the committee and to the gentlemen gathered here 
this morning that this is a familiar stamping ground to me. I am very glad to have 
the pleasure of meeting you all here this morning. 

STATEMENT OF MB. LLOTD B. FBEEMAN, VICE PBESIDENT. 
NATIONAL STATE BANK, NEWABK, N. J.; CHAIBMAN OF THE 
COMMITTEE ON FEDEBAL LEGISLATION, NEW JEBSEY BANK- 
BBS' ASSOCIATION. 

- Mr. Freeman. Mr. Chairman and gentlemen of the committee, the tax situation 
in New Jersey is generally satisfactory to the bankers at this time. We are taxed 
three-quarters of 1 per cent on our capital stock, surplus, and undivided profits, and 
are allowed to deduct the assessed valuation of our real estate. 

When I came down here it was with no fear in my mind with regard to the taxing 
of our banks. We are perfectly satisfied with the law as it is, but I see in the pro- 
posed McFadden bill a grave danger to the national banking system. I do not know 
that it would affect us immediately, but it certainly would open the gates to our being 
affected by it. 

Our bank is one of the oldest banks in the United States, having been established in 
1812. It was one of the first State banks to come into the national banking; system. 

We look upon this section of the national banking act as giving certain inalienable 
rights. We feel that there is an advantage in being a national bank, and among the 
advantages is that of protection in the matter of taxation. 

The McFadden bill, as I see it and understand it, would lift the restrictions that we 
now have and would permit the State le^latures to tax us in any manner that they 
see fit. There would j)ractically be no limitation. I do not know that the Legisla- 
ture of New Jersey would come in and put an intangible tax upon us. I do not think 
it would. I have, in fact, no great fear so far as our State is concerned, but I think 
there are ^ave dangers in those States where there is a tendency to tax banks as much 
as they will stand, or as much as they can stand, and, in numerous cases, more than 
they can really stand. I think that the right thing to tax is apt to destroy not only the 
national banking system but also the Federal reserve system. 

It seems to me that section 5219 is a section which is an enabling act, which enables 
the State to tax under certain limitations. These States have so drawn their tax 
bills and laws that they have not conformed to section 5219. The error, in other 
words, is not on the part of section 5219 at all; it is aii error on the part of the various 
State legislatures in not keeping within the bounds of section 5219. 

So far as we are concerned — and I think I express the view of all bankers — ^if the 
provisions of section 5219 are no^ sufllciently broad to cover those States which have 
income tax laws, we are perfectly willing to broaden the measure so as to have it 
sufficiently broad to cover them, but I do not think that we should give up the prin- 
ciple involved here. That is what I feel we are really doing. I do not think that 
we should go to work and repeal section 5219 and open wide the gates to the legis- 
latures of the various States and allow them to tax in any manner they see fit. 

Mr. Leber. What is the rate in New Jersey on i)rivately held investments? 

Mr. Freeman. I do not think the rate is discriminatory at all. 

Mr. Leser. It is the full rate, is it not? 

Mr. Freeman. It is the full rate; yes. 

Mr. Leser. The banks pay to-day a lower rate than is paid on private investments? 

Mr. Freebian. Oh, no; I do not think they do. We have a flat ad valorem rate 
on personal property. 

Mr. Leber. That is the full local rate? 
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Mr. Freeman. The full local rate. The banks pay the full amount on the capital^ 
surplus, and undivided profits, which is public, ana which is known. 

Mr. Leber. The 75-cent rate as against the full rate? 

Mr. Freeman. The assessors assess various individuals on what they think they 
have in the way of personal property. Unless the individual goes there and swears 
it off, that is the rate of taxation. It is a perfect farce. That is, not the rate but the 
system. I do not know what the rate is. 

Mr. Leser. Is it not the full rate on real estate? 

Mr. Freeman. I think it is. 

Mr. Leser. They have to-day a favored rate of taxation? 

Mr. Freeman. I do not say they have. 

Mr. Leber. But I say thejr have. 

Mr. Freeman. Well, that is a matter of difference of opinion. I frankly say that 
the present method of taxation is satisfactoryr to the banks of New Jersey. 

Mr. Leber. Was not the result of the decision of the courts that it practically ex- 
empted banks by allowing them to deduct bonds, and so on? 

Mr. Freeman. There is nothing of that kind now. We pay the full rate of three 
quarters of 1 per cent on capital, surplus, and undivided profits, less the assessed 
valuation of real estate. 
- Mr. Leber. Did not that low rate result from the decision of which I have spoken? 

Mr. Freeman. I am not posted on that because I have been there only a couple 
of years. But I do know the present method. 

We feel that we should be left alone. We feel that this is one of our rights, almost 
our charter right. 

There is an indirect tax that the banks pay that the private banks do not pay. It 
is a little remote, but at the same time it is a tax. We are compelled by law to main- 
tain a reserve with the Federal reserve bank. Earnings over 6 per cent on stock 
investments go as a franchise tax to the Government. There is a tax that is paid 
by member banks that is not paid by private banks. 

The Chairman. What you mean is that you pay for the support of the Federal 
reserve system entirely, whereas the State banks have the benefit of the system but 
do not carry the burden? 

Mr. Freeman. Yes. The members of the system do. What I mean is that what- 
ever profits are made by the Federal reserve banks go to the Government in lieu 
of franchise. 

Mr. Black. You realize, of course, that the biggest portion of the profits have been 
by reason of the expansion of the currency, whidi is purely a governmental func- 
tion. 

Mr. Freeman. But the basis of that currency is the reserve as between the 

Mr. Black (interposing). Oh, no; it is commercial paper. 

Mr. Freeman. Tney have always to* have a ^ per cent reserve. 

Mr. Black. I think that you will find that the biggest part of the earnings that 
have gone into the Treasury of the United States has been eamingp from expanded 
currency, which is purely a governmental function. 

Mr. Stevenson. I would like to call attention to one feature, and that is that 
these earnings come out of banks that have paid a high rate of discount. 

Mr. Black. But it should be remembered also that they used to have to keep a 
25 per cent reserve and they have now to keep less than half of that, and it is very 
doubtful as to whether they would earn any more than that on their reserve. 

Mr. Freeman. We receive 6 per cent on our capital, not on the reserve. Our 
reserve is considerably more than our capital. 

Mr. Black. I think the banks are pretty fairly dealt with. 

Mr. Freeman. I agree with you heartily, sir. We are not complaining. All we 
want to do is to be left alone. We do not want to hs^ve the matter constantly coining 
up and have rights that we hold dearly taken away from us. 

Mr. Black. I was not discussing in the least the present section, but I was refer- 
ring to the statement that the banks were pajdng a tax to keep up the Federal reserve 
system. 

Mr. Freeman. In an indirect way we do supply that revenue to the Government. 

Mr. Dunbar. May I interrupt for a moment? 

Mr. Freeman. Certainly. 

Mr. Dunbar. I am in favor of the Federal reserve system. I think it is the great- 
est institution in the country. While it is true that you pay a tax by which all earn- 
ings above 6 per cent go to the United States Government, it is also true that the 
United States Government issues paper money which you in turn issue for the loans 
you make, and in the event of failure of the Federal reserve bank the United States 
Government would be absolutely responsible for the liability. 
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Mr. Freeman. Do not misunderstand me. I am not attacking the Federal reserve 
system for a moment. * We are heartily in favor of it, and our reason for being here is 
to protect it. 

Mr. Luce. Mr. Chairman, I listened yesterday for several hours with interest and 
profit to a considerable amount of discussion oi the banking situation, but I failed 
to hear much that would help me personally to reach a conclusion upon the merits* 
or demerits of the bill before us. I can be here only an hour this morning, and I should 
like for the witnesses to help us on the bill before us. Perhaps a short statement 
of the situation as it shapes itsalf in my mind will show you my dilemma. 

I understand that for half a century section 5219 was so interpreted as to be in 
general satisfactory to the banks and to the taxing authorities. There undoubtedly 
were exceptions and there may have been criticisms, but in general the interpreta- 
tion of the law was satisfactory and adequate. 

By reason of judicial decision what in practical effect is a new interpretation has 
been given to that law. My problem is, How can we help to rewrite that law in order 
to accoinplish what it was understood to accomplish prior to this decision? Per- 
sonally, I should be averse to permitting an^rbody on either side — ^banks or tax com- 
missioners — to take advantage of the situation produced by this decision so as to 
bring forward any new proposalsin this matter or to deviate from what was the sitiia- 
tion for more than 50 years. 

Can you make a suggestion aimed directly at the real problem before this com- 
mittee? How can we rewrite that law so that it will mean what for 50 years it was 
supposed to mean? 

Mr. Freeman. I shall try to do that. 

I believe that the plan suggested on yesterday with respect to amending section 
5219 is the logical way to go about it. 

Mr. Luce. But that leaves us with the situation as it is now, at any rate, in my 
State. The question of determining whether the yardstick shall be what we supposed 
it was — the business of other banking institutions — or whether we shall accept a new 
yardstick, moneyed capital in the hands of private bankers or other individuals, still 
remains. 

Mr. Freeman. Do you favor a lighter tax, for instance, on Lee Higginson & Co., than 
you do on the First National Bank of Boston? 

Mr. Luce. I am trying all through this thing not even to consider any such ques- 
tion. I am not here to legislate for the State pf Massachusetts. I had that pleasure 
for. some years and tried to do my best. I am here now as a Member of Congress 
legislating for the whole country m an endeavor to return this law to what it was 
before. 

Mr. Freeman. I asked that question for a specific reason. , I can conceive, if you 
take away the limitation of other moneyed capital, of every banker at once doing 
a banking business in this country. I say that the proper yardstick is not other cor- 
porations, but it is other moneyed capital, for the reason that I feel that if you take 
away the old yardstick and make your yardstick other corporations, they will cease 
at once to be corporations doing a banking business, when it comes to a point of being 
of interest to individuals to do a banking business as individuals and not as banking 
corporations. 

Mr. TiUCE. I am still at a loss as to how to rewrite the law so as to accomplish what 
it was understood to accomplish a half century ago, 

Mr. Dupuis. The attorney from Massachusetts yesterday morning gave us the im- 
pression that when yoiu* legislation was enacted — your classification or income-tax 
legislation, or both — ^they put the legislature on notice that their interpretation and 
the interpretation of banks generally was that section 5219 had application there and 
that this decision is not a new thing, nor was it new with the legislature. But you 
took your version of the thing, rather than their version of the thing, and legislated 
according to your own; but that need not bipd them. Am I correct in that? 

Mr. Favinoer. I was going to suggest when Mr. liUce asked his question that, to 
my mind, the premise was not a fair one, for the simple reason, as was pointed out in 
the brief to which the gentleman referred, that the same yardstick was laid down in 
the case of Mercantile Bank against New York, and in subsequent cases, as has been 
pointed out by Mr. Saxe, of New York, and other sT)eaker3, and that the Richmond 
decision has not changed the situation one iota. Tne diflSculty lies in the fact that 
in a few of the States like Massachusetts and North Dakota and a few others, they have 
refused to use the yardstick. We are trying to force them to use it. This was brought 
to the attention of the Legislature of the State of Massachusetts. The very language 
of the Mercantile case was brought to the attention of the legislative committee before 
they passed the income-tax law. Therefore I do not think it is fair to state that the 
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yardstick has been changed at all. It is the same old yardstick, and we want to keep 
It the same. 

Mr. Luce. I am not questioning what is or what was the law or what is or was its 
proper interpretation. I am making the statement that so far as my knowledge goes, 
for 50 years banks of my Commonwealth paid the tax imposed upon them witnout 
■ demurring and without protesting in any volume that reached my ears. 

Mr. Faying EK. And wasn't thajt so because after the passage of the income-tax law 
there was no disofimination? They were all on the same basis. 

Mr. Luce. That may be true, but, nevertheless, the fact is that for half a century 
they paid. 

Wr. Favinger. Why should they complain? They were treated alike. 

Mr. liUCE. The gentleman has injected the question of the State l^slatures. I 
believe in allowing the States to handle their local affairs. I do not want too much 
to rub that into my friends at the lower end of the table, Mr. Chairman, but it con- 
tinues to be my view. 

Mr. Stevenson. For the benefit of the gentleman I want to say that in my State 
we have handled our own State affairs very ably, and we have sucll a clear conception 
of justice that moneyed capital and other capital is taxed at the same rate. The carpet- 
baggers brought that constitution down witn them with that provision in it. We have 
considered tnat such a good thing, even though it came from Ohio, that we have 
reenacted it. 

Mr. Luce. I still think it is desirable to allow States, so far as it is practicable, 
to determine their own taxing systems. I am averse, as a member of the committee, 
to any other policy. I want also to safeguard the banks. 

Mr. Freeman . I do not think there is a great difference between your view and mine, 
Mr. Luce. My view is to leave the safeguards in and to broaden the provisions of 
section 5219, so that those States which are on an income-tax basis can tax under sec- 
tion 5219, but my view is not that we should throw into the discard this yardstick 
that we have been measuring by, but that we should hold the States to the yardstick. 
Furthermore, in those States where they have not held to that yardstick, it is not the 
fault of section 5219; it is the fault of the State legislatures. 

Mr. Luce. Do you think it would be possible to define "other moneyed capital" 
in any way so as to carry out the conception that prevailed during the period to which 
I referred? 

Mr. Freeman. I understand that the decision held that ** other moneyed capital" 
is much moneyed capital as is in competition with other banking interests. 

Mr. Luce. But the decision is what is making the trouble. 

Mr. Freeman. I understand that out of 38 decisions with regard to section 5219 
only 10 have been in favor of the banks and 28 have been against the banks. 

I do not care what section you adopt, you are going to have litigation. I say to you 
that if you put in the McFadden bill in its present form, you will have litigation over 
that. You nave a precedent. You have constructions and interpretations of section 
5219. Why go to work and discard all that and put in the banking act a new section 
that will have to be reinterpreted and have to be fought out in the courts? ' It will 
have to be fought out in the courts just as much as and probably more than was sec- 
tion 5219. You will throw away all these interpretations and leave the gate wide 
open for the State legislatures to tax the banks out of existence I firmly believe that 
is what is going to happen in some States. Therefore, I am opposed to it. I do not 
think it is going to happen in New Jersey. It may not happen in Delaware; it may not 
happen in half of the States in the Union, but I say that if you lose the national ban^ks 
in the other half of the States, you will lose the Federal reserve system. That is my 
view of it. 

Mr. Echols. May I ask you a question? 

Mr. Freeman. Yes. 

Mr. Echols. You stated a moment ago the tax rate on bank stock, exclusive of the 
value of real estate, amounted to three-quarters of 1 per cent. Do you know the rate 
- on other property? 

Mr. Freeman. No. 

Mr. Echols. It is two or three times three-quarters of 1 per cent, is it not? 

Mr. Freeman. I do not know. I do know that the method of taxation is that the 
assessors assess on what they think they have in the way of personal property. I know 
that it is a joke. I know that in my own case they do not begin to cover the personal 

Property involved. I pay the tax cheerfully: I do not make any complaint. In fact , 
keep very quiet. 

The Chairman. Mr. Divet, do you care to make an additional statement? 
Mr. Divet. Yes. 
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STATEMENT OF MB. A. 6. DIVET. 

Mr. DivET. It seems to me, Mr. Chairman, that there is continually injected into 
this discussion a false conception of the state of the law. I think it is unfortunate 
that the Congressman from Massachusetts did not direct some of his inquiries to some 
of the lawyers rather than to the gentleman who was speaking particularly as a banker . 

The Chairman. He has that opportunity right now. I suggest that he repeat those 
questions to the gentleman now speaking. 

Mr. Luce. I think he understands what I am driving at. 

Mr. DivET. My point is that a false conception prevails. The layman insists upon 
saying that there has been a new interpretation of section 5219. 

Mr. Luce. I do not want you to think for a moment that I had reference to judicial 
interpretation. I am speaking of the practical interpretation of the law. I am 
speaking of the interpretation by tax authorities and its acceptance by banks. The 
legal phases I have not addressed myself to at all. 

Mr. DivET. The popular interpretation continues to change from day to day and 
from year to year, according to the changes made in local laws, and that has resulted 
in what you might call spasms of litigation. 

When the national banking law was first enacted, the people understood that its 
purpose was protection against discrimination. With that understanding things 
went along nicely for a period of 12 years or so, or until the time when that original 
construction or interpretation had been overlooked or forgotten. Then occurred a 
spasm of litigation that resulted in a number of decisions and interpretations of the 
law, just as it was finally laid down in the Richmond case. 

Mr. Dunbar. Did that affect taxation of national banks? 

Mr. DivET. Yes. 

Mr. Dunbar. Where? 

Mr. DivET. In Pennsylvania and Ohio. I remember those two States particularly .» 
There were probably others. 

Mr. Dunbar. I understood the gentleman over there to say on yesterday that the 

gassage of the McFadden bill would not affect taxation of the national banks in the 
tate of Ohio. 

Mr. Dupuis. That is true to-day, but it may not have been true in other times when 
they attempted to put a special tax on banks. 

Mr. Dunbar. That is a tax in addition to what may have been levied previous to 
that time? 

Mr. Dupuis. I am not informed. The constitutional provision is that all property 
in Ohio is taxed equally at a uniform rate, regardless of its kind. 

Mr. DivET. As I was saying in response to your question, Ohio was one of the States 
and Pennsylvania was another. There were several. 

Mr. Dunbar. Did it affect any tax which had preAdously been levied under 5219? 

Mr. DivET. Yes. 

Mr. Dunbar. Tell us how. 

Mr. DivET. I can not tell you the decision. 

Mr. Dunbar. I want to get at the actual effect. 

Mr. DivET. Well, that came about in different ways. I do not know just which 
way it came about in Ohio or in Indiana. In some cases the discrimination came about 
by reason of the fact that the individual was allowed to deduct the amount of his 
indebtedness from his personal property tax. 

Mr. Dunbar. Do not most of the States give that permission now? 

Mr. DivET. No. 

Mr. Dunbar. I do not see how that would be covered under section 5219. 

Mr. DivET. Nevertheless, it is one of the things particularly involved in one of the 
leading decisions. The court held that was discrimination. This whole statute is 
aimed at discrimination. There is the question always of discrimination in law and 
discrimination in fact. Here you get back to the practical situation— discrimination 
in fact. Discrimination in fact is what is prohibited by the statute. 

Mr. Dunbar. That is applicable to any situation of taxation. 

Mr. DivET. Unfortunately or fortunately, as the case may be. 

Mr. Dupuis. You can not, in Ohio, deduct debts from general assets. You can 
from credits. You may have other assets that are not credits. 

Mr. Dunbar. My credits are my assets, are they not? 

Mr. Dupuis. Not necessarily in their entirety. 

Mr. Dunbar. Suppose that you are assessed for taxes on a basis of $1,000,000?^ 

Mr. Dupuis. Yes. 

Mr. Dunbar. You owe $200,000. 

Mr. Dupuis. As an individual? 
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Mr. Dunbar. As an individual. That is deducted from the million dollars. 

Mr. Dupuis. Not unless some one owes me 1200,090. 

Mr. Dunbar. Then your law is different from that of Indiana. 

Mr. Dupuis. I wanted to make that cleir. 

Mr. Dunbar. I do not see how that would affect the operation of national banks 
under section 5219. 

Mr. DivET. But it does. I can not make it any plainer than to state the ultimate 
fact. You will have to reaart to the decision? to see that the statement is correct. 

Mr. Stevenson. Take the Boyer case in Pennsylvania. That will illustrate the 
situation. I understand there the State legislature exempted other moneyed capital 
from taxation entirely and put a certain rate of taxation on bank stock, and the 
Supreme Court of the Unitea States said that was discrimination against bank stock 
and in favor of other moneyed capital. The result was that Pennsylvania then put 
the same rate of taxation on moneyed capital as on bank stock. 

Mr. DrvET. It is a discrimination, in fact, and not the method of discrimination 
that is important. 

Mr, Dunbar. You are contending for what Pennsylvania has now? 

Mr. DivET. I do not know that I do. 

Mr. Dunbar. In accordance with the statement that has been made by Mr. Ste- 
venson. Do you contend that? 

Mr. DiVET. I was not attempting to interpret it. I am attempting simply to point 
out the false conceptions that exist. I am attempting to point out that it is discrimi- 
nation in fact, without regard to how the discrimination comes about, that is forbidden, 
and that one of the discriminations that has been dealt with by the courts is the refusal 
to allow deductions for amounts of indebtedness with regard to bank stock when there 
has been an allowance in regard to assessments on other credits. 

Mr. DuNBAi>. I do not see how you can regulate that. 

Mr. DivET. Well, we have regulated it, whether you see it or not. We have to deal 
with the facts. 

Mr. Dunbar. Give us the facts; give us a citation. 

Mr. DivET. The facts in regard to what, now? 

Mr. Dunbar. The fact in regard to the proposition that you have stated. 

Mr. DivET. Well, take what is known as the Indiana case. That is one of them. 
There are 40 or 50 cases. I can not recall the titles of all of them and carry them in 
mind, and it would be no aid to you if I could. 

Mr. Dunbar. I want a practical illustration. 

Mr. Stevenson. Perhaps I can be of assistance. The Indiana case is Bank v. Brit- 
ton (105 U. S,., 322), where they held that where a man owed money and held bank 
stock, when he made his return, if he had $10,000 of bank stock and owed $2,000 he 
would return on $10,000 less $2,000, which he owed. 

Mr. Dunbar. That is merely the rule for assessment of individual property without 
regard to national banks. 

Mr. Stevenson. When they did not allow the holder of stock in a national bank to 
do it and did allow a man who had an investment in mortgage to do it, the Supreme 
Court of the United- States held that there was discrimination there. 

Mr. Dunbar. I agree with you there, but that does not in any way affect this proiK)- 
sition under section 5219. It has no bearing. 

Mr. Divet. It is the only thing that is involved. 

Mr. Stevenson. That is what it is based on. 

Mr. Dale. I am afraid, gentlemen of the committee, that the reporter can not get 
down your remarks if you all insist on talking at once. 

Mr. Divet. There is no use in saying that it does not affect it when it is the only 
thing that was involved in the decision. 

Mr. Dunbar. Technically, I suppose it does. He is a poor lawyer who can not use 
technicalities. 

Mr. Divet. We are not dealing with technicalities as used by lawyers; we are deal- 
ing with declarations of the Supreme Court of the United States, the highest judicial 
body of the land. I am not attempting to argue that they declared rightly or that 
they declared wrongly, or that Congress, in the original act, did right or did wrong. 
We are dealing with the situation as it exists to-day. 

Mr. Dunbar. That is what I want to do. No one has answered Mr. Luce's ques- 
tion. 

Mr. Divet. May I suggest to the gentleman that since I have been on my feet that 
I have had little opportunity to answer the questions that have been asked; the time 
has been occupied by others. 

Mr. Dale. May I ask you a question? 

Mr. Divet. You may. 
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Mr. Dale. Mr. Webber, who is here from Iowa, has to go away at about 12 o'clock, 
and the chairman of the committee gave him to understand that he would be given 
an opportunity this morning. Would you prefer to continue, or would you prefer 
to let nim go ahead and leave? 

Mr. DivET. I shall certainly be glad to yield to his convenience, because I expect to 
be here until the meeting is over. 

STATEMENT OF MB. J. F. WEBBEB, PBESIDENT OF THE OTTUMWA 
NATIONAL BANK, OTTTTMWA, IOWA; THE WAPELLO COUNTY SAV-' 
INOS BANK; AND MEMBEB OF THE COMMITTEE ON TAXATION 
OF THE IOWA BANKEBS' ASSOCIATION. 

Mr. Webber. Mr. Chairman and gentlemen of the committee, I do not know that 
I have anything particular to add to hiunan intelligence on this subject. I want to 
say, however, at the outset, that I represent a State that has classified tajc^ation. The 
classified tax law dates back to the year 1913. We are one of the four or five States 
that, according to their original constitutions, could classify property for the purpose 
of taxation. 

The classified tax that we have on moneys and credits is one of 5 mills on the dollar. 

I want to say at the outset that the bankers of Iowa are responsible very largely for 
that law being on the statute books. I w£^ a member of the State senate at the time, 
a member of the ways and means committee, and that conmiittee considered that 
matter. It was put on the statute books in that form with the thought that it would be 
a good thing for the so-called intangible property. Residts are what speak loudest 
in behalf of that particular statute. 

In my own county moneys and credits, so called, have increased, for the purpose 
of taxation, almost 20 times since 1913. 

I want to say that I do not hold any brief for any national bank or any State bank 
or anyone else, but that I am simply here as a member from the State oi Iowa and as 
a banker, and I refuse to be territieii by some of the things that we sometimes think 
may happen to us. 

I recall that the postal savings bank was going to put us out of business, and I recall 
that the Federal reserve system was going to put us out of business, so that I am not 
terrified at what some people think may happen. 

I want to say that as a banker I want to pay a fair and just proportion of taxes. I 
am not here in the interest of any tax dodder or anyone seeking to doage taxes. I am 
absolutely ready and willing to pay any fair tax upon any and all property that I own. 

To go back, as I said, the bankers of Iowa are responsible for tne 5-mill tax. The 
head of one of the biggest banks in New York to-day, then an Iowa banker, was one of 
the principal advocates of the 5-mill tax. 

Mr. Dale. Shall we understand you to say that you think there is no danger of 
any State legislature taxing a bank out of existence under any law that is likely to 
be passed? 

Mr. Webber. No; I would not want to be understood as saying that. I realize 
that legislatures sometimes do foolish things, but, after all, they are pretty well satis- 
fied with themselves. They are like the people. I well remember the year I was 
retired from the State senate. I thought at the time that it was a calamity. The 
people rather sfeemed to like it. 

In Iowa we have been going along, as I say, since 1913 without knowing about the 
Richmond bank decision. We did not know of the Boyer case, and I dare say there 
are some very good lawyers there and that there- were some very good lawyers in the 
legislature at the time the moneys and credits law was passed. But we have been 
going along very nicely, and I believe now that so far as my own particular commu- 
nity is concerned pulolic opinion will take care of any banker who seeks to evade 
the tax by virtue of the Richmond bank decision. I realize, of course, that that 
may not be true in New York, in Boston, in Cincinnati, in Chicago, or in some other 
places, but I believe that in the smaller communities public opinion will take care of 
that thing to a pretty satisfactory degree. And right on that point I want to call 
your attention to a letter, or to a paragraph from a letter, written by the chairman 
of the special tax commission that is now undertaking to revise the tax laws in Iowa, 
in which he says: 

"Moreover, I would doubt the wisdom and expediency of any national bank to 
decline to bear a full share of local taxation. It is true that in some communities 
the rates are unreasonably high, but that rate is made by State and local authorities 
and if unjust should be corrected through the eame agency. Moreover, I do not 
believe that our national banks can afford to ask any tax exemptions or privileges 
which would not inure equally to their competing State and private hanks. They 
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might save something on their tax pajTnent. but the reaction would make it expensive 
economy." 

Now. that was written by a State banker, who is also a national banker. 

Mr. Stevenson. What does he mean by "private bankers' ? 

Mr. Webber. We have fellows out in Iowa who do a banking business as private 
bankers and who make no report to the State or to anyone else. Some States have 
private bankers who are under regulation to a certain degree. Tlie State of Missouri, 
tor instance, our neighbor, recognizes that there is some magic in the term '*bank," 
and so they have put on the statute book a law which forbids my using the word 
*' bank' or ** banker' unless I am subject to the control of the State. 

Mr. Stevenson. How is he taxed? 

Mr. Webber. He is taxed on his capital. 

The gentleman from Maasachusetta asked whether or not someone would offer 
someth&g in the nature of a definition of moneyed capital. I will say that in 1913 
we undertook to define "moneyed capital' not used in a bank. Wliether we did it 
or not is a question. It may be a matter of grave doubt, but here is what we said. 
W^e said that all moneyed capital, within the meaning of section 5219 of the Revised 
Statutes of the United States, shall be listed and assessed against the owner thereof 
at his place of business, and if a corporation at its principal place of business, at the 
same rate as State savings banks, national banks, and loan and trust companies' 
stock is taxed in the taxing district and at the actual value of the moneyed capital bo 
invested. 

Mr. Stevenson. But what is the definition? You simply say what you have done. 
You have not defined it. 

Mr. Webber . I want to say. speaking for the Iowa Bankers' Association and the com- 
mittee on taxation of that association, of which I am a member, that we have felt that 
section 5219 had better be left alone, and that we will undertake to handle the subject 
in a very satisfactory way in our own State : that is. at least satisfactory to us. How- 
ever, if you are going to put a different yardstick on it. then at the same time you had 
better take in the classification States. 

I am p3rfectlv willing to say that we feel that we can take care of the situation in our 
own State legislature. On that point I want to say to you that it will be utterly futile 
for any committee of Congress or any Member of Congress to undertake to legislate at 
all times to conform to the ideas of the legislators in 48*different States. I do not mean 
to underrate your ability in any matter, nor do I mean to cast any reflection on State 
legislatures. 

Mr. Stevenson. I would like to ask you a question. That statute that you passed 
provided that all moneyed capital within the meaning of section 5219 should be taxed 
the same as bank stock. That made your tax statute conform exactly to section 5219. 
Therefore there could be no claim, unless in the administration of it they made a 
difference. That sjuared you entirely with the United States statutes, did it not? 
. Mr. Webb e r . Yes ; but may I say now that section 521 9, as defined in the Richmond 
case, contains something more than that statute. The Richmond Bank case decision 
says plainly money at interest or words to that effect. 

Mr. Stevenson. Money at interest in competition with national banks. 

Mr. Webber. It includes not only money invested in private banks, so called, but 
investments of individuals in 83curitie8. 

One of the difficulties, as I see it, with the Richmond Bank case, is this: If T have a 
thousand dollars to lend out to my neighbor, Bill Jones, then I am a competitor of the 
national bank. Now, that is all there is to it. I may say also that in my own private 
business, in addition to being a national banker and a State banker, I carry on indi- 
vidually, a block up the street from my national bank, a business wherein I deal in 
farm mortgages. That is, I make loans on farms and sell private paper to private 
investors, insurance companies, or savings banks. 

My directors or stockholders have never regarded that I was in competition with 
my national bank nor with the savings bank. 

Mr. WiNGO. Isn't it true that the banks encourage that kind of business because it 
relieves them from the necessity of making these loans? 

Mr. Webber. 1 think so. 

Mr. Stevenson. How do they tax your institution, your private institution? 

Mr. Webber. 1 simply return moneys and credits that I have on the Ist day of 
January of eich year. If 1 have a $10,000 mortgage on hand or a |50,000 mortgage, 
or what not, it is returned at the be.:p^nning of the year at 5 mills on the dollar. 

Mr. Stevenson. You get off at 5 mills on the dollar? 

Mr. Webber. Y^. I return on the amount of my mortgage holdings. 

Mr. WiNGO. What is the bank rate? 

Mr. Webber. The bank rate is 80 per cent, presumably on the value of the real 
estate. 
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Mr. WiNOO. Do you have a lower rate on the business you do up the street — ^the 
farm-loan business and the note business in connection with which you pay 5 mills 
on the dollar — than your national-bank stockholders have? In other words, do you 
pay a lower tax in proportion to the ifivestment in that business than your national- 
bank stockholders do? 

Mr. Webber. I certainly do. 

Mr. WiNGO. You say you certainly do? 

Mr. Webber. Yes. 

Mr. WiNGo. How much lower? 

Mr. Webber. Let me see. I should say about one-sixth. 

Mr. WiNGO. But, anyway, there is discrimination. 

Mr. Webber. Yes. 

Mr. WiNGO. If the court should hold that that business was competitive with your 
national-bank business, then it would hold that Iowa was discriminating and its tax 
on national banks would be void. 

Mr. Webber. Yes. If I should sell you a mortgage for $10,000, you would be taxed 
at 5 mills on the dollar, and as I read the Richmond banking case, you are in com- 
petition with national banks. 

Mr. WiNGO. Is there any justification in morals, or is there any explanation other 
than expediency, which is at the base of lower rates on intangible property? 

Mr. Webber. Absolutely none except expediency. , 

I want to say to you that the millennium is far on, but if we could have everybody 
honest, everybody willing to pay his tax, everybody returning on his property as 
he should return on it, we would have this millage down to a place where no one 
would have cause for complaint. 

There is a disposition in my State and, in fact, in every State that I know of, to 
*'let George do it." • 

Bank stock is something you can reach. In my State you are taxed on capital, 
surplus, and undivided profits. Add the three together and you get what they call 
the book value. They tax you in that way. 

Now, here is another thing. I do not know whether it is true in other States. I do 
not know whether they have similar statutes or not, but recognizing that these other 
things are not assessed as they should be, we undertook, in Iowa, to do a certain thing 
that I opposed at the time, and I think it is about as ridiculous now as it was then. 
This is what we did. We said that for the purpose of placing taxation of banks and 
loan and trust stocks and moneyed capital as nearly as possible upon a taxable value 
relatively equal to the tax value at which other property was actually assessed 
throi^hout tne State as compared with the actual values thereof, it should be provided 
that State banks, savings banks, and national banks, stocks, and loan and trust com- 
panies, moneyed capital should be assessed and taxed upon the taxable v^lue of 20 
per cent, whereas the other is 25 per cent, which means 80 as to 100. 

Now, if I have a business in the block dow^^ the street that is worth $30,000, for the 
purpose of taxation, I may call it $11,000 or $12,000. 

My friend in Massachusetts knows a man who owns a building in my town that I do 
a banking business in. He wants $100,000 for it, but when it comes, to taxing it, that 
not the return that is made. 

I think I have the reputation of being at least fairly practical, and I realize that these 
things are attended by a multitude of difficulties; that people will lie; that they will 
perjure themselves, and so on. They have done it all alon^. I have no hope of 
betterment for the future. But, as a mere expedient, answering the question of the 
gentleman from Arkansas, we went on the 5-mill basis, and the result has justified our 
decision. 

Mr. WiNGO. The point that I want to get at is this: Is there any logical argument in 
favor of an intangible tax other than that of expediency? 

Mr. Webber. Absolutely none. 

Mr. WiNGo. Wiat do you think would be the effect in Iowa if we should let section 
5219 stand, and that should be interpreted, as you think, that your State could not 
levy a higher tax on national banks than you levy on intangible property made up of 
and including farm loan mortgages that you take, 'and notes and securities? Do you 
think it woufl have a tendency to increase the intangible tax rate in your State? 
Mr. Webber. That is the impression of the Iowa Bankers' Association. 
Mr. WiNGO. Suppose you do that. If Iowa is not an exception to the rule, an 
increase in their taxable rate will decrease the revenue. You catch the point, do you? 

Mr. Webber. Yes. 

Mr. WiNGo. And if you decrease the revenue from that source, it will mean that 
the revenue will have to be gotten from some other source, will it not? 
Mr. Webber. It certainly will, unless we quit spending money. 
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Mr. WiNGO. How are you going to meet that situation? What are you going to do 
when you meet that situation? I am not asking this in a spirit of controversy. I want 
to get at your opinion and at your judgment. How are the States going to reach that, 
and what effect will cur action have? We walit to be fair to the States and to the 
national banks. We want to protect these national banks against discrvmnation. 
Is it going to result in indirect discrimination and in indirect burdening of visible 
taxable property by raising the rate on the intangible property? 

Mr. Webber. If I get your point, I think the result in Iowa will be that the intan- 
gible rate will be raised. Of course there may be a grasping tax dodger in the case 
of a holder of national-bank stock who will go in to test this under section 5219 as 
interpreted bv the Supreme Court in the Richmond case, but as yet none such has 
come to the front, altnough this happened last June, and the Bankers' Association 
have gone on record at a number of meetings with the statement that we do not want 
to take the position that we are going out to try to beat the taxes under the Richmond 
bank decision. 

Now, to get back to this question, I repeat that it is utterly futile for you to try to 
legislate for 48 different States. I came here reasonably convinced, at least so far as 
my State is concerned, we will undertake to handle it if you will leave section 5219 
as it is. I do not know what the result will be, but if it is not satisfactorv we may 
come before the committee a year from now, or two or three or four years from now, 
and ask for something. 

Mr. WiNGO. You do not advise us, then, to extend the statute and provide that 
the States may classify these taxes? 

Mr. Webber. If you are going to depart from section 5219 and take in the income- 
tax States, then I beg you to take in the classification States, because there are a 
number of those Stat|^, and there is not a State adjoining the State of Iowa that has 
not already got classincation that is not now seeking to have it. 

Mr. WiNGo. I have been proceeding on the theory — evidently I am wrong — ^that 
income would be a class of taxation. I am in error on that, am I? Just what do you 
mean by ' ' classification " ? 

Mr. Webber. I mean classification that will allow me to put moneys and credits 
on a 5-mill-a-year basis and sheep, for instance, on a 35 or 60 basis. 

Mr. WiNGO. In other words, classify like real and personal property and other 
classifications — that is, take corporate stocks, moneys, and credits, and things like 
that? 

Mr. Webber. Yes. 

The difficulty in my State and in your State — I think I can emphasize that by say- 
ing the State of every fellow here in this room this morning— is not so much any tax 
law as the law is written, but the administration of the law as it is written. That is 
the difficulty. 

In my State, as an example, the assessors from the different townships will get 
together about the 10th day of January, and before making assessments they will 
agree to assess sheep, we will say, at |2 or 78 cents. I have known them to go as low 
as that. They will assess horses, we will say, at $30, and so on. There is no reason 
for that thing, except that they get together and do it. The result is that the millage 
is three or four times what it really ought to be. If I put in a note for $10,000, they 
call it $10,000, but if I bring in a sheep they may say 78 cents. 

Mr. WiNGO. The sheep owner can make a low figure. 

Mr. Webber. Yes: but you can count them if you want to. 

Mr. Stevenson. The value sometimes is ridicidously low. 

Mr. Webber. We have what they call the executive council. The auditors and 
the executive council have authority to revise tax returns. So when they get all 
these together around the table, they say, "Why, down in Podunk Township you 
assessed a sheep at 78 cents. On the other hand, you assessed them at $1.25 in another 
township." Then they say that the 78-cent men will have to come up and the $1.25 
men will have to go down. As the millage State tax increased from 4 to 9i, the execu- 
tive council got around the board and began to get at the bottom of the matter. The 
State takes a hand now, because it says, "We want to be fair to the crowd," and so 
they lift up and bear down, and so you go. 

It is, after all, purely a matter of failure to administer the tax law as written. 

Until we put moneys and classified credits by themselves, my State said what? 
That all property must be returned and assessed at a fair and reasonable value. Ohio 
says its value in money, and Illinois says something similar. But we did not do it. 
That has brought about the necessary expedient, I believe I may say, of putting 
monev and credits on a 5 mill 1 asis. If we could get the assessor to say to the fellow 
who holds a $10,000 note, ** It is only worth $3,000, " it would not be difficult. If he 
has hogs, he can readily say they are only worth $3,000. 
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I repeat that it is impossible to legislate for 48 States and make them all alike. 

Mr. Stevenson. We can not do that, but we can legislate for the proper safeguarding 
of governmental institutions. In making such legislation as that, we have to take 
into account the vagaries of 48 State legislatures. We have seen instances here where 
legislation is necessary. This committee wants to so legislate as to protect the national 
banks from the vagaries of every kind of cult in the 48 States, not only in those in 
which they may occur. 

Mr. Webber. That is the reason I came here. I came here to say to you that you 
ought to leave section 5219 as it is, and let us take care of ourselves. If we do not get 
along we will have to go to the State l^slature and say to them, '^ No longer classify 
money and credits at 5 mills, " notwithstanding that one of the biggest bankers in the 
city of New York to-day and one of the directors of the Federal reserve bank, and other 
distinguished bankers of the State of Iowa, thought it was wisdom to put the 5 mill 
tax in operation in my State. 

Mr. Stevenson. Let me ask you another question from a practical standpoint. 
Suppose it is decided that Iowa is discriminating in its intangible tax against national 
banks. Do you say that if you raise that intangible tax it will drive off the other? 

Mr. Webber. That is altogether probable. 

Mr. Stevenson. Then the other alternative would be to put them on the income tax 
basis. 

Mr. Webber. On the income tax basis, or-you might do this — get the millage down 
where it belongs. 

Mr. Stevenson. I am speaking of the action which we contemplate. If it becomes 
necessary to put in the income tax, don't you think we should so frame it that the 
national banks will be dealt with in the same way? 

Mr. Webber. I say that if you are going to stretoh this thing so that it will cover a 
multitude of faults, then you should take in the classification States at the same time. 

Mr. Stevenson. That is, give them an opportunity to put two or three things in one 
class and tax them alike? 

Mr. Webber. I am going to refuse to be terrified over that. We have had, in our 
State, a classification law since 1913, and nobody has ever said," Let us make it apply 
to some other kind of property except moneys and credits." That has never fceen 
whispered within the confines of the State. In other words, we are satisfied to tax 
moneys and credits in that way. If some national-1 ank stockholder kicks over the 
traces, to use an expression frequently used on the farm, we will have to meet the 
situation. We may have to come here later on and ask for something different from 
what we are asking now. 

Mr. WiNGO. That is just the trouble. They claim they have kicked over the traces. 
We want to be sure, not only as to the theory, but we want to know that the practicable 
application will not result in injustice and work discrimination so far as national banks 
are concerned. That is the reason we are going into it. We can write something that 
is S3und theoretically, but we want to be sure that human nature would be honest. 

Mr. Webber. As a national banker of Iowa, I am absolutely not i^raid that you are 
going to put national banks out of business or that you are ,oing to put the Federal 
reserve banks out of business. I want to say that the Federal reserve bank has no 
stronger advocate than I am. I want to say that the Federal reserve bank has put me 
in a position so that I have saved closing the doors of a half dozen State banks. I 
do not say this boastfully, but it is the fact. I simply suggest this, that if you are 
going to warp this thing or streteh it, or whatever you want to call it, then let us add 
something like this: 

'Moneyed capital as herein pro\ided shall not be defined to include money at 
interest and other e\idences of indebtedness in the hands of indi\ iduals, corporations, 
and copartnerships, except such as is used in the business of banliing. " 

It may be that I am dense, that I am altogether dense, but when I wrote those three 
or four lines I took into consideration the gentlemen from Arkansas to whom I sold a 
mortgage for $20,000. He is not in competition with the national bank, if this is the 
definition you put on it. My selling him a $20,000 mortage may be a violent pre- 
sumption. 

Mr. Win GO. Very\iolent. [Laughter.] 

Mr. Webber. I will take in some of the eastern gentlemen. Excuse me for reaching 
into Arkansas. 

Take this illustration. Here is a corporation doing business in the wholesale grocery 
line. It has some money that it does not need in its business. That is not true, of 
course. That is another violent assumption, especially right now following the 
slump in sugar. 

Take a clothing store up the street. They can use the money they have to invest. 
I have tried to classify those who are, as I stated, clearly outside of the breastworks. 
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In answer to the proposition of the gentleman from Massachusetts, I have under- 
taken to whte a solution to the problem. It may be that I am wrong. However, 
I have undertaken to write a definition to tack on to the tail end of section 5219, just 
as precisely as some other fellow has undertaken to hang something on for the income 
tax States. 

If you are goin^ to do something, why not confront the two e\ ils that are now be&)re 
us? There may oe a dozen kinds from a dozen different States that may bob up here- 
after. The two before you are from the income tax States, such as Massachusetts and 
New York, and the classification States, represented by Delaware, Connecticut, 
Minnesota, and perhaps one or two others. It is not a far cry to go to California. 
What are you going to do out there? If I live in the State of California and hold a 
mortage on real estate, I am absolutely exempted from taxation. I am a competitor 
of the national banks, and that law, under the Richmond case, is absolutely uncon- 
stitutional. That is all. 

I do not know just where you intend to stop, but my recommendation is — ^and I 
came eleven hundred miles to tell you about it — to leave section 5219 alone. Let us 
fellows in the States go along on a basis where we will be in line with section 5219. 
If we are not satisf ed to stay where we are, we can sa^ so. Iowa has had almost 
nine years of classified taxes. We like it. If some national banker thinks he is big 
enough to rear up and stand in the front of public opinion in that State, then let him 
try it. If he is satisfied to do that, we will undertake to try to fit our cloth to the 
pattern. 

That is all I have to say. 

Mr. Knapp. May I ask the gentleman to leave his suggestions? 

Mr. Webber. There are only about four lines that I would add there. 

Mr. Knapp. The only difference between your suggestion and the McFadden bill 
is that vou would include certain private bankers? 

Mr. Webber. Make the private banker like myself and the national banker like 
myself and the State banker pay. That is what they do in my State. They have 
to turn their books up in front of the assessor. 

Mr. Knapp. You would rather not classify national banks with incorporated banks? 

Mr. Webber. No. We have scores of private banks in Iowa, and good banks, 
that are just as much banks as any national b&nk or State bank could hope to be. 

Mr. Dale. I think we ought to get through with Mr. Webber as soon as we can. 

Mr. Webber. I had no set speech for delivery. If I have made myself clear and 
there are no questions to be asked, I have said all that I intend to. 

Mr. Jones. I was going to ask if your suggestion is not that thev leave 5219 as it 
is, and then, if they make changes, to add a feature covering the income-tax States 
and the classification States; otherwise, not to change 5219? 

Mr. Webber. To state that again in a Word, I am willing and glad to leave 5219 
as it is written. Let us take care of it in Iowa and in every other State. If the other 
gentlemen are not satisfied with 5219 and want the income-tax feature, then that is 

f)ing to require a change. I want to add my four lines defining moneyed capital* 
he Richmond bank case defines moneyed capital as money at interest. It was 
something to that effect. They defined it, as I remember it, as money at interest. 
That is \diat they said. , 

Mr. Dale. We will have to go on with this hearing. We will have to go on with 
Mr. Divet. 

Mr. Paton. Mr. Chairman, we have several gentlemen here to speak, and they are 
somewhat concerned as to the time they are going to speak. I was just wondering 
whether the occasion might be opportune to go over this list in order to see where we 
are. 

Mr. Dale. I am glad to say to the gentlemen that the chairman of the committee 
having been called away left instructions to me to have Mr. Weber heard, followed by 
Mr. Divet who, in turn, is to be followed by Mr. Foote. 

Mr. Paton. Mr. Garm is very anxious to be heard and to know just when he will be 
heard. 

Mr. Dale. Unless Mr. Foote has some objection, he will come immediately after 
Mr. Divet. 

Mr. Goldsborough. Mr. Chairman, don't you think that it will be better to adhere 
to the 15-ininute limitation? 

Mr. Dal^. I am subject to the wishes of the committee. If the committee desires 
that done, I shall be glad to conform to its wishes. I think something should be done 

pretty soon. ... 

Mr. Goldsborough. I suggest that we refrain from asking witnesses questions until 
their statements have been concluded. 

Mr. Dale. Let us try to follow that suggestion. We will hear you, Mr. Divet, 
without interruption. 
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Mr. DivET. It is hard for me to know just where I was at the time of the interruption. 
I had in mind the suggestion of the gentleman opposite me as to how to get at the 
practical situation. Bis q^uestion with reference to getting at the practical situation 
was based upon what I think is a fundamental misconception of what the situation 
really is. That fundamental misconception is involved m this, that there has been 
no new rule established by the Richmond decision. We started litigation in North 
Dakota and went to the arguments in the circuit court of appeals long before there was 
any Richmond decision; and, the law as declared in the Richmond decision is exactly 
the law that we contended for in the circuit court of appeals. 
Mr. Leser. They quoted the Richmond decision in their opinion. 
Mr. DivET. Certainly they did. It came out first. It would have been a foolish 
court if it had done otherwise. 

There has been no change in the law. The Richmond case quotes the prior defini- 
tion of three different Supreme Court decisions and adopts the definition as given in 
those three prior decisions. If anybodv wants a reference for one. Mercantile Bank 
V. Mayer (121 U. S. 138) will suflfice. These quotations are in the Richmond decision 
and give a fundamental definition; they follow by saying there has been nothing to 
warrant any change or departure from that definition. 

To get at the practical question, the trouble has been this. From time to time the 
State authorities have passed on a little further and a little fiu-ther in illegal taxation. 
Ille^;ality has never been objected to by the banks imtil it became merged with in- 
justice. So long as illegality in the form of transgressions of the Federal law was the 
only thing, it went unchallenged. It was not until illegality ripened into injustice 
that there was any challenge. 

There have been three separate spasms of litigation separated by periods of 12 to 15 
years. They occurred in tne seventies, again in the eighties, ana again in the last 
three or four years; and the thing that has prompted litigation In the last three or four 
years Is the same thing that prompted litigation in the prior years — the fact that 
illegality had again readied that point where it merged with injustice. And in each 
case the decisions of the courts have put us back upon a proper basis. It has taken 
10 or 15 years in each instance to progress through that period of illegality and to 
reach the point where litio;ation ensued. 
Mr. Leser. May I ask the gentleman a question? 

Mr. DivET. I prefer not to answer these contentious questions which are asked by 
gentlemen on the other side of the table. They result in endless discussion and lead 
nowhere. 

Mr. Dale. Let me suggest that the chairman of the committee is under the direction 
of the committee, but the chairman now desires to say that if any gentleman speaking 
wants to answer questions he may do so, but from now on each speaker is going to be 
limited to 15 minutes. Mr. Divet has 15 minutes from now. The committee desires 
to have him conclude within that time. If he desires to answer questions within that 
time, he may do so. That is a matter for him to decide. I am sure gentl^nen will 
pardon us for taking that position, but it is necessary under the circumstances. 

Mr. DiVET; With regard to the income tax feature, I would be as flattered as the 
darkey when he was asked to change a $5 bill if anybody should ask me what my 
income tax was. Do not forget, you practical men, that the income tax has removed 
the peatest obstacle that has heretofore lain in the way of the taxation of moneys and 
credits. The proposed abandonment of taxation of moneys and credits is following 
just the point of development of the guide that will permit of the intelligent taxation 
of moneys and credits. 

The returns that the taxpayers are required to make in the Federal income-tax 
report and in the State reports open the avenues to information that will enable the 
taxing authorities in the various States to arrive with comparative ease at the taxation 
of moneys and credits; and this bugaboo about the diflSculty and the impossibility of 
taxing moneys and credits has very largely disappeared just at the time the people 
are wanting to abandon the matter of the taxation of moneys and credits. That diflS- 
culty has largely disappeared through the aid of the income tax that is levied by the 
Federal Government. 

To meet the situation that it involves in the States that have the income tax at this 
time and that may have the income tax at any time they so desire, the bankers have 
gone upon record as being willing that there should be incorporated in section 5219 
a provision that will enable income to be taxed in those States that think it is iinpos- 
sible to tax intangibles upon an ad valorem basis. It opens up two avenues, either 
one of which may be followed. If, in my State, we think we can collect taxes upon 
intangibles with the aid of the income tax reports, we may do so. If, in some otner 
State, they think they can not do that, and desire to put themselves upon the basis of 
income taxation within the State, they may do so. 
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One of the gentlemen this morning asked whether or not the McFadden bill, as 
it is proposed, does not permit that. It does, but we feel that that is a departure 
from the principle involved in the existing legislation and involved in the objection 
to the change of section 5219. The principle I have reference to is the principle 
of keepinfi; tne national banks upon the same basis of taxation as is the man, the 
individuiu, who elects the members of a State legislature. That is the philosophy 
and the principle that it involves. 

Now, what is the objection of taxing authorities to the income provision? It has 
been suggested here two or three times by remarks injected by representatives of the 
taxing authorities. They say the income tax is not going to meet the situation. 
Why? Because all other property pays a regular tax and tnen the individual pays 
an income tax in addition, and they want only one. That is not true; it is a fallacy ; 
it is a shifting of their basic proposition. The true situation is this, that they con- 
tend now the reason why they snould have this change is that they can not get at 
intangibles by an ad valorem tax, and thev have been forced to substitute there- 
for an income tax upon such property which can be levied and collected. 

When the taxing authorities come before this committee and take the position 
that they are unwilling to have the income tax substituted for the other class of tax 
on bank stock, they manifest that same unfair disposition that we are complaining 
of as existing in the various States that are represented, the States from which these 
commissioners and tax authorities come. Their position is absolutely contradictory. 
If it is right and proper — and everybody concedes that it is, except as a matter of 
expediency — that moneyed capital should be taxed upon the same basis as bank 
shares of stock, then any rule of income tax or anything else that puts the moneyed 
capital and the stock of the bank upon the same basis of taxation is a just and equitable 
rule. 

What we want to preserve is the principle involved of keeping national banks 
safeguarded together with the interest of the individual taxpayer to whom the taxing 
authorities are responsible and accountable. So long as that principle can be main- 
tained, whether in the form of an income tax or in the form of an ad valorem tax, the 
bankers will be satisfied with the situation. But it is as dangerous to depart from 
that principle in the way of an income tax as it is in the way of any other tax. 

It is within the province of the legislatures having the income tax right to divide, 
as in New York and North Dakota, the income into two classes — earned and unearned 
income. So long as the banks are put upon the same basis as the individual is — a 
basis of earned or unearned income, whichever way the legislatures see fit— the banks 
can have no just basis for complaint, because they have then the protection of the 
coercing power of the people of tne State to see that they are not discriminated against. 

I think I speak fairly when I say that such interruptions as have come from the 
representatives of the tax commissions as they are present at this time, have reflected 
their unfair disposition. There has been no light, no aid, no cooperation tendered 
by their questions or the manner of putting them. There have been only conten- 
tious and annoying questions asked of every man who has been upon his feet. Tliat 
is, I submit, the spirit in which the questions have come from the tax representatives 
to people who are upon the floor trying to throw light on the situation. I submit to 
this committee that I do not exaggerate the situation at all when I say that that ha^j 
been the prevailing spirit manifested; and I presume it is fair to feel that it is but the 
reflection of the attitude of the people who have sent these representatives here, 
and it justifies the banks in being exercised. 

A word or two with reference to the question of private banks. We have in our State 
no private banks. No man is permitted to use the word "bank' ' unless he is incor- 
porated under tlie national bank law or the State law. But we have private bankers. 

By that I mean we have in each locality rich men. Riches of course, is a compara- 
tive term. Men rich in the sense their wealth is commensurate with the banking 
capital of the particular community. The amount of capital which it takes to make 
him rich depends, of course, upon the wealth of the community in which he resides. 
We have these men in every community — professional lenders of money. We have 
those who make a practice of lending money for short terms. We have those who 
engage in shaving collateral securities, as well as those who buy and discount notes. 
Every community has those men whose business is in proportion to the financial 
business and standing of the community and, therefore, in proportion to the banking 
business of the community. We have in almost every community those men who are 
known as professional note shavers and those who help others through the trying 
period until their crops are harvested. We have those men who buy questionable 
paper and work it off. They are bankers in everything except name. All those 
moneys should stand in reason and in law upon the same basis as the national bank 
stock which is ultimately taxed to the individual. 
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There is no use of talkinpr about the particular kind of money used to produce a 
particular result, whether it be in the shape of original capital or whether it be in 
part in the shape of deposits. As far as a man owning stock is concerned, the ulti- 
mate test is, what return does it make to him at the end of the year? The statistics 
that have been shown here indicate that there have been no exorbitant dividends 
upon this class of stock. It is no answer to the stockholder to say to him, **Your 6 
ner cent is more valuable to you because it is realized in part from money on deposit.' ' 
The question is, What is the ultimate result to the stockholder at the end of the year. 
If the results be extortionate, indicating a Shylock disposition on the part of the par- 
ticular bank of which he is a member, that condition will be corrected through the in- 
come proposition. 

If there are any questions, go ahead. 

Mr. JuDSON. You made a remark about paying the income tax, and said that they 
ought not to be assessed as a corporation or as a banking institution. I want to inform 
you that in New York City we assess corporations 4.5 per cent on their net income, 
and then there is an individual income tax at a graduated rate. Why is there any 
harm in putting the national banks and State banks on the same basis as other 
corporations? 

Mr. DivET. Because there is no method of comparison between national banks and 
State banks on the one hand and a railroad corporation or some other kind of corpora- 
tion on the other. There is no comparison between those corporations and a financial 
institution. They do business upon entirely different lines. 

Mr. JuDsoN. All that you would have the stockholders of the shares of banks pay, 
then, is on the income derived from the shares? 

Mr. DivET. I would have them pay either upon the income derived from the shares 
or dollar for dollar upon the shares themselves, as competing money pays. If com- 
peting money pays an ad valorem tax of 4 per cent, then let the State banks pay 4 
per cent; if the competing money pays 12 J per cent under an income tax, then let 
the bank do the same. 

Do not forget the basic principle underlying the existence of national banks — that 
they are injected by one sovereignty into the territory of another sovereignty to do 
business ana to exist, not at the pleasure of the local sovereignty but at the pleasure 
of the sovereignty that creates them. 

Let me refer again for a moment to this income-tax proposition. I say again that 
the information contained in the income-tax returns enables us to get at moneys and 
credits. In the light of the information that we have, the information that is furnished 
by the income-tax reports, this idea that you can not now get at moneys and credits 
is fallacious. It does not stand the test of reason; it does not square with what all 
know to be the facts. It indicates, on the contrary, a desire that we want to be pro- 
tected against a desire on the part of the individual to avoid a tax upon that particular 
kind of property, a desire reflected by the tax representatives. 

We are dealing not with a proposition attended with insurmountable difficulties 
in the taxation of intangibles, and especially of that &lass of intangibles that is repre- 
sented by securities and notes, but we are dealing with a condition, the result of 100 
years of heredity, that the people do not want to pay a tax upon that particular kind 
o| property because they have not in the past paid a tax upon that kind of property, 
and they do want to collect more tax upon other kinds of property in order that they 
may not be called upon to pay a tax upon that particular kind of property. 

Mr. Leser. Then you reject the universal experience and the universal comments 
on the operation of the general property theory? Don't you think it is possible to 
collect 4.5 per cent on a 5 per cent investment? 

Mr. DiVET. No; and I do not think it would be just to collect 4.5 per cent on a 5 
per cent investment. 

Mr. Leser. What would you do where they have a 4.5 per cent tax on a 5 per cent 
investment? 

Dr. DivET. You ask your questions faster than I can answer them. Just give me 
time and I will answer you. I say to you put all your taxable property upon a reason- 
able and decent basis of taxation and your 4.5 per cent rate on 5 per cent investments 
will disappear, as it will upon all property and as it ought to disappear upon all 
property. But that is not the alternative that you are confronted with. You can 
do that and work it out. But if you choose not to under the proposal that has been 
put forward you can, by the income tax, put the bank stock, as a matter of fact, upon 
the same basis as moneys and credits. But you do not want to. You simply assert 
that you want to put them on an equality. You say that, as a matter of fact, you can 
not put them on«,n equality because you can not get them on the tax roll. Experience 
has demonstrated that by the income system you can get them on the roll and when the 
way is pointed out you say you do not want to. 
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Mr. Leber. Don't you think this is a function of the CongresB and that it is a matter 
of forcing the States? 

Mr. DivET. No. Leave it optional with the States to do it or not. If they see fit 
to do it, well and good. Otherwise let them conform to the statute as it is. "Diey are 
given a choice as opposed to a single possibility now. 

Forty-eight States with 48 different systems of taxation can not be made to dovetail 
into any act of Congress without the aid of the States themselves through such lesis- 
lation and constitutional amendments as may be necessary. You can not say mat 
Congress shall write into the law 48 different contingencies to meet conditions in 48 
different States. You might write 10 to-day and have 10 more to write to-morrow 
to meet changes in State systems. That is the fundamental fallacy in the proposition 
you are representing here. 

Mr. Stevenson. I want to ask if the alternative that was suggested here in connec- 
tion with the income tax would not solve the problem of those States that have tiie 
income tax feature and enable them to get their intangible tax in that way? 

Mr. DiVBT. There would be no difficulty about it at ail. It will enable every State 
to adopt the income tax and fit itself to it. But they sav they want to be relieved of 
all effort. In other words, they want the interests of the national banks merged so 
as to fit one situation. It is simply the attitude of indolence. 

Mr. Dale. The committee will take a recess at this time until 2.30 o'clock this 
afternoon. 

(Thereupon, at 12.15 o'clock p. m., a recess was taken until 2.30 o'clock p. m.) 

AFTER recess. 

The Chairman. This afternoon the committee will first hear Mr. Garm, president 
of the Missouri Bankers' Association. 

STATEMENT OF MB. J. E. QABM, VICE PRESIDENT JOPLIN 
NATIONAL BANK, PRESIDENT MIS80UBI BANKEBS' ASSOCIA- 
TION, JOPLIN, MO. 

Mr. Garm. I am vice president of the Joplin National Bank, Joplin, Mo., and presi- 
dent of the Missouri Bankers' Association. 

Mr. Chairman and gentlemen of the committee, it will require only a few moments 
for me to make my statement. I think the ground has been very thoroughly covered, 
and I desire only to state the situation in Missoiui for your information. 

In Missouri we are situated very similarly to Ohio. We have the ad valorem or 

feneral property tax, and the application of the principles of section 5219 are as defined 
y the Richmond decision. As I understand, it would not affect us in the least under 
present conditions. 

However, the proposed bill under discussion contains one provision in which we are 
interested to a slight extent. Property in Missouri is supposed, under the constitu- 
tional provision, to be assessed at the fair cash value. Several years aeo personal 
property was taken by consent on a 30 per cent valuation. At that time banks were 
assessed at 40 per cent; then personal property was raised to 40 and banks to 50; then 
personal property was raised to 50 and banks to 60, the banks also paying 10 per cent 
more than other personal property in the State, although they were supi)06ed to be 
assessed on an equal basis. 

Last year the State board of equalization decided, if we equalized ta^es, to put all the 
property on a 100 per cent valuation. They raised banks immediately to 100 per cent. 
They were then a^pessed 60, and the local assessors were instructed to assess bank 
stock on 100 per cent valuation. They frankly stated that other classes of property 
assessed under the general property tax should not be raised immediately to 100 per 
cent, but would have to be stepped up. I mention these things to indicate that in 
Missouri banks have always sunered under the disadvantage of being discrinunated 
against to a certain extent, for the reasons that have been stated here, Uiat it is easy to 
get the property of the bank from a sworn statement and easy to collect the taxes. 

The provision in the McFadden bill which we disapprove of is that apparently mak- 
ing a separate classification of banks for taxation purposes. 

1 want to mention this: The Missouri Bankers' Association, in the effort to have 
banks not pay more than their share of the taxes, have made some investigations of 
the assessments on different classes of property, and in the reports that we get from dif- 
ferent sections of the State we find that real estate is assessed from 33J per cent to 50 
per cent of the fair cash value — or has been during the past year — ^vhile banks were 
assessed 100 per cent. We have those reports taken from the record of the transfers 
of real estate, indicating those things, and only occasionally in some cities has real 
estate been assessed at 100 per cent valuation. 
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The Chairman. Mr. Garm, does the same rate of taxation apply? 

Mr. Garm. Yes. We just have the general property tax; and the rate, of course, 
depends on the amount assessed by the local assessing body. 

The Chairman. What is that, on the average? 

Mr. Garm. Well, in my city, for instance, it is $3.58, or was last year. That was 
made up of the State tax, 9 cents; county tax, 32 cents; $1.66 school tax for the local 
school district, and $1 .12 city tax, and various others, such as road bond items, making 
up 13.58 on the $100 valuation. And all property is supposed to be on an equal basis 
under that law. 

Mr. Stevenson. The discrimination that occurs, then, is merely in the adminis- 
tration of the law in that your property is valued relatively higher than others? 

Mr. Garm. Yes, sir. 

Mr. Stevenson. There is no discrimination in the rate? 

Mr. Garm. None whatever. But the provision in the proposed McFadden bill 
would mean to encourage the idea of separating banks as a particular class of property 
from which to levy assessments, and thus making it more difficult in Missouri 

The Chairman (interposing). Are any banks holding up the payment of taxes? 
Are you affected by this Richmond decision? 

Mr. Garm. Not at all. It will not affect us at all under present conditions'. We 
tried to have a secured debts act, and also a mortgage recording act, but they were 
declared unconstitutional. 

It is possible that we might have a classification of property for taxation under our 
constitution, but it is doubtful; it might require a constitutional amendment. 

Under present conditions I do not believe it would affect us, except that under the 
proposed bill, here under discussion, it would seem to consider banks as a separate 
class, whereas we are maintaining they should be taxed equally under our law with 
other property. 

The Chairman. You want no discrimination between different kinds of banks? 

Mr. Garm. Exactly; no discrimination between State banks and the national 
banks. 

We have an income tax law in Missouri at a nominal rate, and, of course, the national 
banks do not pay that. The State banks do, but it is not in lieu of personal property 
assessment, but in addition to it. and the rate this year is 1 J; next year it will be 1 per 
cent. 

Mr. Nelson. Do I understand correctly that the national banks do not pay that? 

Mr. Garm. They do not pay the State income tax; they pay the personal property 
tax. 

Mr. Nelson. Would that discriminate in the amount of tax paid by the two classes? 

Mr. Garm. To the extent that national banks do not have to pay the State in- 
come tax. 

Mr. Nelson. How much is that? 

Mr. Garm. One per cent nominal. 

Mr. Nelson. Then the State banks pay 1 per cent more than national banks? 

Mr. Garm. On their income. They are perfectly willing to do it, because they feel 
the national banks pay their share of the personal-property taxes, which is the heavy 
tax, and which even if the amendment were adopted, as supposed here, they would 
continue to assess banks imder the general-property tax, because that gives tnem the 
most money, and they feel that the national banks have .other burdens that would 
justify it. 

The Chairman. If we amended this so that the national banks should not be taxed 
any higher than the State banks and trust companies, would the result be in yoiu: 
State tnat the national banks would pay that additional tax? 

Mr. Garm. Yes, sir; they would pay the income tax then. 

Mr. Stevenson. If this act carried its power to levy that? 

The Chairman. Yes. That is, if we gave them the right to tax not to exceed the 
amount they levy on State banks and trust companies, you think your State taxing 
authorities would immediately take advantage of that and collect the tax from national 
banks the same as they do from State banks and trust companies? 

Mr. Garm. Unless they had to do that in lieu of personal-property tax? 

The Chairman. Yes. 

Mr. Garm. If they had to give up the personal-property tax and take the income 
tax, the chances are they woidd keep the personal-property tax because it gives them 
more money, and the income tax all goes to the State where the other* is distributed 
in the local taxing communities. 

That bein^ our position, Mr. Chairman, we would like to see 5219 maintained or the 
principle maintained ; or, if it is necessary to make some amendments to accommodate 
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the States that have different Bystems of taxation, an income tax or claa^ified-propertv 
tax, then we would favor the ameixdnient allowing bank shares to be taxed on their 
income. 

The Chairman. But so far as yoor own State is concerned^ since the Richmond 
decision you are perfectly satisfied to let it remain where it is? 

Mr. Garm. Yes, sir; it makes no difference to us at all. There is no justification 
on that score and it will not make any difference either to the State or national banks. 

The Chairman. Mr. Blodgett, the comnuttee will be glad to hear you now. 

STATEMENT OF MB. EDWARD E. BLODOETT, OF BIiODaETT, JONES, 

BT7BNHAM Sc BINGHAM, BOSTON, MASS. 

Mr. Blodgett. I think at the first hearing Mr. Favinger, my partner, stated the 
legal position in reference to the Massachusetts banks, and I am not going into that 
end of it at all. 

I want to bring one other pdnt of view to your attention, because it seems to me 
that this law is of more importance to Massachusetts and Maeeachusetts bank stock- 
holders than to those of any other State in the United States. 

The Chairman. You are going to speak, then, of the relation to stockholders of 
banks? 

Mr. Blodgett. Yes. 

The Chairman. Before you start on that I want to ask you a question or two 
about the validation clause. I do not think that is auite as clear to the committee 
as it ought to be, and you are a lawyer and you are from one of the States affected 
by the validatii^ clause. How is the committee going to deal with that? It is 
stated to the committee, of course, that these Stat^ anected bv holding up of the 
tax do not want to refund that tax^ but the banks should not take advanta^ of the 
technicality of this Richmond decision. Just how are we going to meet that situation? 

Mr. Blodgett. In the first place, we are not taking advanta^ of the Richmond 
decision. We brought our suits Iob^ before the Richmond decision. Our first suit 
was brought in 1918, and every year since then our suits have been brought. We 
told our legislative committee before that time, in so many words, that if they passed 
the income tax law in Massachusetts without taking care of the taxation of the income 
received by stockholders of national banks and protecting them, that that law, in 
our opinion, would be unconstitutional, and they could not tax us in the way they 
were taxine, and we urged them to make a provision in that law. 

They said they could not do it and that they were going to tax us, and going to 
tax us under the old law, and going to separate us from everyone else as they did, and 
taxed us on the ad valorem tax. 

We brought our suit on the law of 5219, and on the cases that have been cited here, 
running down from that time to the present; and then the Richmond case came. 

Under those circumstances, it seems to us to be grossl}r unfair, where a bank notified 
the legislature that they were doing something which they had no legal right 
to do, where it involved over a million dollars to the stockholders of the bank, that 
anyone should attempt to put anything in our way of recovering back those taxes, 
if the court says we are right, the taxes we have been illegally obliged to pay, and 
which we have paid. 

I have no quarrel with validating anything that may be done in the future, but I 
do say that neither the Congress nor any one else has any moral right to take awav 
a legal right which we have — ^if we have it — and which the tax commissioners of all 
the States by coming here practically admit that they simply have got, and to take 
it away without compensation, simply because the States need the money and are 
too poor to pay it back to their own citizens who are stockholders in these national 
banks. 

The Chairman. How does your case differ from the New York situation? 

Mr. Blodgett. The New York situation? No suits were ever brought until after 
the Richmond decision. 

The Chairman. Mr. Saxe did not rely on the Richmond decision but the Boyer 
decision. Is that the basis of your claim? 

Mr. Blodgett. All of the decisions — ^not only the Boyer decision, but all the 
decisions. We rely on the wording of 5219, which says that we shall not be taxed 
at any greater rate than the tax imposed by the State upon other moneyed capital 
in competition with the banks. 

Mr. Webber, from Iowa, said this morning that he thought an individual who 
invested in a note was in competition with a bank. I disagree with him to- his view 
of the law. I do not believe any court would say that an individual who simply 
invested some of his own capital — not as a business — but as an investment — that that 
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individual was in competition with a national bank; that is, in reasonable competition , 
because the courts have said that the competition must be reasonable competition. 

Mr. Leber. Do they say that in the Richmond case? 

Mr. Blodgett. I think the effect of the Richmond case is that. 

Mr. Leser. He said every red penny is in competition with the banks. 

Mr. Blodgett. I disagree with you. 

Mr. Leser. Every red cent. 

Mr. Blodgett. We will leave it to the Supreme Court of the United States. 

Mr. Leser. Yes. 

Mr. Blodgett. We will argue it before the Supreme Court. I dp not believe that 
the Supreme C9urt would ever tax or say that an investment of that kind 6i an indi- 
vidual was in reasonable competition with a national bank or any other bank, but I 
do believe that the Supreme Court of the United States will say that $100,000,000 is 
engaged in just the same lines of business which our national banks are engaged in — 
some more in one line and less in another, but all engaged in various enterprises 
that compete with some of the lines of business of the national banks — ^that that 
amount of money is in direction competition with the stockholders of the national 
banks. 

The Chairman. What class of institutions in your State do you refer to there? 

Mr. Blodgett. There are private bankers, there are corporations organized under 
State law as business corporations that deal in acceptances, promissory notes, buying 
and selling all kinds of banking except the acceptance of deposits. They are not 
allowed to accept deposits, but they do everv other line of business in our State 

The Chairman (interposing). But classified as private bankers, acceptance houses, 
and investment bankers; would that distinctly classify them? 

Mr. Blodgett. I think it would probablv cover them. As I look at it, it is like this: 
I am a stockholder in the First National Bank. I am taxed on the income from my 
stockholdings five times what I am taxed on my income from a banking business as 
a copartnership or corporation that does not accept deposits. WTiy should I be 
taxed — — 

The Chairman (interposing). You refer now to the class I have just mentioned? 

Mr. Blodgett (continuing). A\Tiy should I be taxed five times as much on one as on 
the other? 

The Chairman (continuing). Classified as trust companies and State banks; would 
that apply? 

Mr. Blodgett.. We have three small State banks. W^e have trust companies. 
Our trust companies have special privileges in Massachusetts, both as to the amount 
of reserve they are required to cover — the things that can be deducted from taxation 
in making up their taxation returns, for instance, mortgages. The national banks 
keep their money for the purpose of business; nine- tenths of our money is loaned to 
business concerns; we are largely a commercial bank. Almost all the national banks 
are the same character. They do not loan on mortgages except to a very limited 
degree. 

The tax as it has worked out on trust companies shows that, I think, in 191 7 the trust 
companies and the national-bank stockholders paid practically the same tax, but since 
then the trust companies are lower than the national banks by^the working out of the 
figures. 

But I see no reason trust companies or State banks if they are put on the same basis 
as the national bank, namely, under law just exactly similar in its terms — why the 
stockholders of those banks should not be taxed exactly the same way as the stock- 
holders of national banks. But until we are put on that basis we ought not to be. 

The Chairman. Is that difference the basis of your claim? 

Mr. Blodgett. No ; the basis of our claim here is that in Massachusetts, I, as a stock- 
holder of the bank — the bank stock is assessed by the assessors of the city of Boston 
in April of each year at what is its fair market value. They take the actual sales, 
both public and private, and then they fix their figure for the value of the whole 
of it; for instance, if the stock is selling at $250 a share, if there are sales of any amount, 
they will &x it at that; if there are only a very few shares sold, and private sales at 
something less or more, then they will figure it either less or more. And I have always 
arrived at agreement with the assessors. We have been up to them every year; we 
have arrived at a figure we felt was a fair figure for the fair market value of that stock. 
But what does it include? It included in one year $11,000,000 and more over and above 
the book value, and as a stockholder I paid on that in addition to the value of the 
stock. 
Mr. Strong. Should you not? 
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Mr. WiNOO. I fear we shall have to have a congreaa of "leading minds" to com- 
pose this. 

Mr. Blodoett. We are not trying to escape any just taxation. We are preferring 
to have just taxation. We never would have gone to them in the beginning and 
told them the law in our opinion was wrong and they ought to provide for bank stocks 
if we had not been willing to have it. Before we ever brought suit, we got with the 
corporation counsel and we went over it with him and I said to him, "You are as 
good an expert on taxation matters as there is in the city of Boston" — he is a lawyer. 

"Now, you evolve a law that is fair to tax our stock, and we will assent to it, " and 
he came back to me and said, "We can not do it, and we are going to force you, if 
we can, to stand where you are, that you have got to pay $25, or $130 a thousand on 
the valuation of your stock," and I said, "Mr. Whiteside, as a stockholder and di- 
rector of a Vank, I won't stand for it. " I said, " I am not going to lay myself open to 
legal liability as a stockholder and director of this bank and let the 1 ank pay for all 
its stockholders, including myself, a tax which is outrageous, and I am going to have 
suit brought to protect the rights of our stockholders. " 

Mr. Leber. How many national ) anks are there in Boston? 

Mr. Blodqett. I have not any idea. 

Mr. Leber. Give a guess. 

Mr. Blodoett. I do not care to guess. I am talking about what I know. 

Mr. Leser. How many 1 anks l.rought suit in 1918 as they claimed they were hurt 
by the income tax law? 

Mr. Blodoett. I am the only lawyer that advised that course, tut if I did advise 
that course I advised it becai se I thought I was legally right, and I still think so. 

Mr. Leber. You won't answer the question. 

Mr. Blodoett. I do not know. The only one I know is ours. 

Mr. Leber. You are the only bank. 

Mr. Blodoett. I think so. I think the other l.anks were very foolish, and I think 
the directors and officers were very foolish. 

Mr. Leber. It makes a difference, does it not, in regard to the general consensrs 
of opinion on the proposition that they are hurt. That is all. 

Mr. MacGregor. We want to find the facts. 

Mr. Blodoett. That is what I am trying to give you — the facts. 

Mr. WiNOo. You are opposed, as I understand it, to this validating provision? 

Mr. Blodoett. I certainly am very much opposad to it. I think it is al solutely 
unfair and I think it illegal, I do not believe we could be bound by it and we should 
certainly litigate if that were put on. 

Mr. WiNoo. Do you think it is illegal because Congress has no power to tax your 
bank for State purposes? 

Mr. Blodoett. Not at all. 

Mr. WiNGo. Not having the power to tax your bank for State purposes, it does not 
have the power to delegate and ratify that taxation? 

Mr. Blodcjett. Not at all/* 

Mr. WixVGo. With reference to the State of Massachusetts and the power to tax the 
shares of your stock, on what theory of law does it claim that power? 

Mr. Blodoett. It has it at common law, I suppose, on any stock in Massachusetts. 

Mr. WiNGo. In other words, the State has inherent power to tax for State purposes, 
and Congress has a constitutional grant of power to levy taxes for its purposes; and 
neither one can authorize the other to do it? 

Mr. Blodoett. It does not seem to me that the United States can authorize a State 
to do it. 

Mr. WiNGo. As a lawyer, you can appreciate the dilemma in which we find our- 
selves when we consider this proposal? 

Mr. Blodoett. Certainly; there is no question about it. 

Mr. WiNfoo. Have you ever gone into the question of whether or not the Congress 
in enacting the law covering tliLs question simply enacted it not as an authority to the 
States, but in order to declare and settle a mooted question of that kind? 

Mr. Blodoett. I have never been into that. 

Mr. WiNGO. You catch the point I am getting at? 

Mr. Blodoett; Ido. 

Mr. WiNGo. The States have inherent power to tax for State purposes and Congress 
has a constitutional grant of power to tax for Federal purposes. If the Government 
has that power, and if the theory is that by 5219 we granted that power to the State, 
where do we get it? You see the dilemma a lawyer is in in trying to get at the funda- 
mental distinction? 

Mr. Blodoett. There are a good many propositions like that, Mr. Wingo. 
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Mr. Blodgbtt. No; but I think the banking capital does; not the wealth, but the 
banking capital pays more than its fair share of taxes. 

Mr. Strong. As compared with the wealth that is hidden out, you mean? 

Mr. Blodgett. Yes. 

Mr. Strong. You will admit this, that the money on deposit in the bank is the 
money that escapes taxation? 

Mr. Blodgett. No; they pw-y tax on the income from it under our statute now. 

Mr. Strong. I know; but if any money escapes taxation it is generally the money 
on deposit in the bank. 

Mr. Blodgett. Nobody is going to keep money on deposit in the bank and not get 
any earning out of that money. 

Mr. Strong. Lots of people do. 

Mr. Blodgett. For the purpose of avoiding taxation? 

Mr. Strong. For the purpose of avoiding taxation. 

Mr. Blodgett. They would be foolish for doing it. 

Mr. Strong. The bankers would not be very prosperous if it were not for the fools 
in the United States. 

Mr. Blodgett. That is not true. 

Mr. Strong. The bankers do business on the deposits. 

Mr. Blodgett. The bankers do business on the deposits and on their capital. 

Mr. Strong. Do you mean to tell me that the banks do business on capital rather 
than deposits? 

Mr. Blodgett. Not wholly by any manner of means. 

Mr. Strong. Do not tell me it is not true. I know the bankers of the United States 
do business largely on deposits. Look at any bank statement and it will be readily 
seen that the business it does could not be done on capital. 

Mr. Blodgett. What do they do with deposits? They loan to their depositors. 
How much? 

Mr. Strong. All the law will allow them. 

Mr. Blodgett. Five to ten times the amount of their average balance. Where' 
does the extra money come from? 

Any business concern that is in good standing can go in and borrow and borrow of its 
bank five or ten times the amount of its average deposits. 

Mr. Strong. Certainly. That is not the money on deposit. 

Mr. Blodgett. By that depositor, certainly. 

Mr. Strong. But it may be of his fellow depositors or neighbors. 

Mr. Blodgett. The fellow depositor gete interest on his deposits from every bank 
in the United States. 

Mr. Strong. They pay the depositor a very much lesser amount of interest than 
they loan at. 

Mr. Blodgett. But he gets such an amount as satisfies him to keep it there. 

Mr. Strong. That may all be. But do not banks do t)usiness on the deposits, 
because if a bank does not have a large percentage of deposits it is not profitable? 

Mr. Blodgett. I suppose every man in this country is doing business on borrowed 
capital. 

Mr. Strong. Absolutely. 

Mr. Blodgett. Well, the banks, too, do business on borrowed capital. 

Mr. Strong . Do not tell me it is not true ; I know it is true. The banks do do busi- 
ness on deposits. pWi 

Mr. Blodgett. The First National Bank has a capital of $15,000,000. Every time 
we have increased the capital, until the last time, we have paid in $300 a share as 
capital. 

Mr. Strong. How much deposits have you? 

Mr. Blodgett. About $100,000,000. 

Mr. Strong. And you mean to tell me that you are not doing business on that 
$100,000,000 or any part of it? 

Mr. Bi/Odgett. I did not say we were not doing part of our business on our deposits. 

Mr. Strong. That is the statement you made. 

Mr. Blodgett. You said we were doing our busines on deposits, and I disagree. 

Mr. Strong. Largely on the deposits. 

Mr. Blodgett. Combined deposits and capital. 

Mr. Strong. You are doing business on $15,000,000 cash and $100,000,000 de- 
posits. 

Mr. Blodgett. We have $45,000,000 cash. 

Mr. Strong. $45,000,000 cash and $100,000,000 deposits. 

Mr. MacGregor. Let us get down to brass tacks. 
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whether they are individuals, copartnerships, or corporations, although the language 
of the statute does include corporations. I think fairly those ought to be all treated 
the same and put on the same basis, and I think Brother Hitchcock, of Massachusetts, 
will agree with me that that is correct. 

The Chairman. You do not include there trust companies? 

Mr. Blodobtt. Of course, they are included if the State wants to include ^bem. 
They are State creatures and under State charters; they are under frandiisei as Brother 
Luce said. 

The Chairman. The State distinguishes in levying taxes between the private 
bankers' investment houses, the acceptance houses as your trust companies? 

^r. Blodgett. And our national bank. 

The Chairman. Do you have three separate rates of taxation? 

Mr. Blodgett. Over five times as much 

The Chairman (interposing). In this case that you represent the bank, in the action 
that you brought for the -recovery of taxes which have already been paid by your 
banks, are you seeking to recover down to the basis that the private bankers' invest- 
ment houses and acceptance houses are taxed? 

Mr. Blodgett. We have brought a suit, as we had to bring a suit, Mr. Chaiiman, 
to recover the whole tax. I have discussed that with Mr. Hitehcock from the begin- 
ning, and with Mr. Hill, counsel, and have told them we were willing to pay a tax 
that was similar to what the others would pay. We do not want to recover the whole 
thing back. If they force us through litigation and compel us to go through the 
United States Supreme Cout, I do not know what our stockholders will say when 
they get a large amount in their favor. But as far as we are concerned, we do not 
want to recover it all back. 

The Chairman. How would you arrive at that proper basis of agreement, when 
that time came, if you won your case? 

Mr. Blodgett. I would like the Commonwealth of Massachusetts to come forward 
and say to us, ^'You figure up the amount that you would have paid on the income 
tax law for these years; deduct it, and we will pay the balance." 

The Chairman. Would that take into consideration the tax that was levied by 
private bankers? 

Mr. Blodgett. That is what I say they should do. 

The Chairman. And the trust companies — and average that; or would they just 
take 

Mr. Blodgett (interposing). They would have to take it, not against trust companies 
because we are individuals; we are not banks. 

The Chairman. Yes. 

Mr. Blodgett. Therefore the only ones who can take it as individuals are the ones 
who are competing with us. 

The Chairman. That is exactly the same position that the bankers who have 
appeared before this committee are taking; they want to be placed in exactly that class. 
They do not want to be classed in the class with trust companies in your State. 

Mr. Blodgett. The result of that will be, Mr. McFadden, that the Commonwealth 
will probably do one of two things: It will probably raise our income tax slightly all 
around; it will reduce the trust companies and they will all be on practically the same 
basis. That is what the result will be. 

Mr. Nelson. What is the custom in your banks in Massachusetts — does the baiik 
pay the tax for the stockholders? 

Mr. Blodgett. The bank pays the tax for the stockholders, and that is exactly why 
I advised Mr. Wingand Mr. Whiteside that we would be bound to sue in this case; 
that I did not dare, for fear of personal liability not to have the matter sued for the 
benefit of the stockholders, and I think my advice to him has been justified by the last 
decision of the Supreme Court of the United States. 

Mr. Luce. Mr. Blodgett, you said that inasmuch as the tax on personal property 
would be swollen somewhat, that the tax paid by the trust company would be reduced 
so there would be no essential difference. Now, on a $1,000 share m a trust company, 
at present the tax is approximately |23? 

Mr. Blodgett. I really do not know; Mr. Hitchcock could answer better than I 
could. 

Mr. Luce. It is about |23. In the case of other investment, say at 8 per cent, 
giving a return of $80 on $1,000. I pay 6 per cent income tax thereon, which is $4.80. 
Do you think the spread between $4.80 and the $23 would be wiped out? 

Mr. Blodgett. They would wipe it out some way; they certainly would. It would 
be wiped out. 

Mr. Luce. That is a pretty big spread between $23 and $4.80. 
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Mr. Blodoett. I can not conceive that any State will allow its State banks to be 
put in any different class from the national banks, and other moneyed capital in that 
State, as far as taxation is concerned. 

Mr. Luce. I quite agree with you. 

Mr. Blodgett. They may get at it by giving the trust companies special privileges, 
which they do in Massachusetts to a good many of them. They may give them special 

Erivileges by equalizing the taxes. There is no question but what they all ought to 
e equal, and I believe in that just as firmly as you do. 

My fight is not against the trust c mpanies; my fight is not to be put on a different 
plane than the stockholders in the trust companies. I want to be put on the same 
plane as the stockholders in the trust c'ompany — not as the trust companies are put on, 
but as the stockholders in the trust companies; and 1 want to be put on the plane that 
my brother is who is in the firm of Kidder, Peabody & Co., or Lee Higginson & Co., or 
J. P. Morgan & Co., Kuhn, Loeb & Co., or any of those large concerns are put upon 
and pay tax at the same rate where I am in competition with them. 

Mr. Luce. I do not think we differ on that. If we were to discuss it, I think you 
eventually would agree with me. We will not take the time of the committee with 
that now. But I predict we would agree that the trust company would then be 
brought down to the level of the national banks. 

Mr. Blodgett. I should be glad to have it done, but the result of that would be a 
general raising of the income paid under our State tax. 

Mr. Luce. That would be tne first problem? 

Mr. Blodgett. Surely; but that is right aud reasonable, Mr. liUce. 

Mr. liUCE. The legislature might not look at it that way. You spoke of the question 

•of a franchise tax. Without burdening the- committee with the intricacies of the 

Massachusetts law, I think that one or two questions may be pertinent to set the 

record straight. We tax, do we not, in Massachusetts, the foreign holders of shares of 

national banks? 

Mr. Blodgett. In the banks located in Massachusetts? 

Mr. Luce. Yes. 

Mr. Blodgett. Yes. 

Mr. Luce. The shares of stockholders living out»de are taxed. If that is not a 
franchise tax, what is it? 

Mr. Blodgett. A tax on propertv. You can not tax a national bank. 

Mr. Luce. I am of the opinion that the method used in Massachusetts is simply a 
process of whipping the devil around the stump and that, in effect, this is a francmse 
tax. 

Now, if we discussed it at length it would be of no avail. I am simply glad to have 
that go on the record as my judgment. 

Mr. Blodgett. I do not know how Massachusetts would tax a national bank. 

Mr. Luce. It has nominally taxed shares of stock, but the spirit and intent is to 
impose what is in practical effect a franchise tax and so treat banks like any other 
corporations. ^ 

Mr. Blodgett. The banking coiporations have to pay this franchise tax under the 
United States laws. They are subject to United States law. They have to pay what 
would amount to a franchise tax in Massachusetts to the Federal reserve banks. 

Mr. Luce. Our controversy would be largely one of definitions and words. I would 
like, however, to get quite clearly on the record, Mr. Blodgett, if you have not already 

Sit it there, your judgment as to whether up to four or five years ago everybody in 
assachusetts was satisfied with the interpretation that had been put on the clause 
in question. 

Mr. Blodgett. We put the same interpretation on the clause then that we put on 
it now, no more nor no less. We were taxed then an ad valorem tax, and I was taxed 
on everything just at the same rate. There has not been any change at all. 

Mr. Luce. That is not the question at all, if you will pardon me. I want to know if 
everybody was happy? 

Mr. Blodgett. As happy as anybody could be paying taxes. 

Mr. Luce. But there was never any criticism? 

Mr. Blodgett. Not at all, because the private bankers paid the same rate we did. 

Mr. liUCE. Then is not our problem to put it back where it was before? 

Mr. Blodgett. You can not put it back except by changing the Massachusetts law; 
not by changing the United States law. You can change the Massachusetts law and 
you can change the New York law. New York does not wag this universe the way 
some people think it does. But we can change the law of a few States and the United 
States law will stand just the same. 

Mr. liUCE. Is it not a fact that up to three or four years ago everybody in Massachu- 
setts supposed this provision to mean 
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Mr. MacGregor (interposing). He gets it in the neck most of the time, is my 
observation. 

Mr. Luce. Is it not a fact that up to three or four years a^ everybody in Massachu- 
setts supposed this law to mean that we should not tax national banks any more than 
their competitors? 

Mr. Blodoett. I do not think so, Mr. Luce. I never have thought so, and I so 
advised my clients from the beginning. 

Mr. Luce. You mean generally? 

Mr. Blodoett. No; not generally. There was a brief filed for the National Shawmut 
Bank stating that the position the Massachusetts Legislature was taking was wrong, 
and why did the National Shawmut Bank stop? Mr. Hitchcock said to me that there 
was talk back there of putting the higher rates of tax on private bankers and putting 
them up to the bank rate. You know as well as I do that some of our largest private 
bankers in Boston are owners in the stock of the Shawmut National BanR and other 
national banks. Why did they stop? 

Mr. Luce. I know that in the discussion of what we called the 3-mill tax these 
questions arose. 

Mr. Dunbar. Some reference was made as to the question of whether the taxes were 
paid by the shareholders of national-bank stock. Suppose Mr. McFadden owned 10 
shares of stock in a bank in Boston. He would have to pay that tax in the town or 
citv in which the bank is located. Does that agree with vour statement? 

Mr. Blodoett. That is as I understand it. 

Mr. Luce. There seems to have been brought out here two different lines of thought, 
one that the framers of the law contemplated protecting national banks against com- 
petitors, the other that they contemplated protecting national banks generally against, 
unjust legislation; that is, it is a question of the scope in purpose of the men who wrote 
*the paragraph. What do you think they meant? 

Mr. Blodoett. Personally I think it was for protection. 

Mr. Luce. Protection against any and all legislation? 

Mr. Blodoett. So that they could not tax them any more than they taxed other 
moneyed capital in their own States, because they wanted the voters of that stock 
not to put them in a class by themselves, as a class of banks, but treat them as indi- 
viduals. That is my theory. 

Mr. Luce. Very well; that is all. 

The Chairman. Mr. Park, the committee will be glad to hear you. 

STATEMENT OF MB. OBVILLE A. PABK, BEPBESENTING GEOBGIA 

BANKEBS' ASSOCIATION, MACON, GA. 

Mr. Park. Mr. Chairman and gentlemen of the committee, I am here as general 
counsel of the Georgia association. 

»This discussion has taken a very wide range. I am afraid sometimes we have almost 
forgotten what the question before us is. We have discussed almost everything in 
the way of taxation, and we have heard various views expressed from various sources, 
many of which had very little to do with the present question. 

I do not understand that the McFadden bill proposes any different method of taxation. 
The method that has been in force ever since the national banks went into operation — 
that is to say, ever since the earlier amendment of 1864 — ^authorized the States to 
tax the banks simply on their real estate, and to tax the shareholders on their shares 
of stock. 

It is not proposed in the McFadden bill to make any change in the plan. The States 
will still have the right to tax a bank on the value of the real estate; they will impose 
no other tax on the bank, but they will impose a tax just as they do now on the shares 
of stock. 

The only difference is whether or not we shall depart from the restriction that has 
been in the national bank act practically since the act was adopted. 

The Chairman. 5219? 

Mr. Park. 5219, and which has been uniformly construed by the Supreme Court, 
and which has from the beginning had a settled, definite meaning, and adopt some 
other method of classification. 

The Chairman. What do you think that meaning to be? 

Mr. Park. Tax on the same basis as other moneyed capital. 

The Chairman. How do you designate "other moneyed capital"? 

Mr. Park. It means capital, unquestionably, I think, in competition with the 
national banks. 

The Chairman. What capital is in competition with national banks? 
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Mr. Park. It would be very hard to give a comprehensive and absolutely clear 
definition. It is definite, and I do not think we would have any trouble about it. 
You can not lay down any rule, Mr. Chairman, and say, ''You have covered every- 
thing on one side, and you have excluded everything on the other side." 

The definition laid down in the last case is a copy of the definition laid down in the 
Boyer case, and that definition is the same definition that was laid down in the Mer- 
cantile Bank case, and the same definition that was laid down in the Evansville case. 
There has been no chan^ in the construction by the Supreme Court. 

There is a difference in the application, and nobody could say offhand what in 
every different State, with the variety of different institutions operating in those 
different States can or can not be regarded as competing capital. , 

Mr. WiNGO. It has been suggested that the Supreme Court has used some pretty 
loose language? 

Mr. Park. I do not think the language used is loose. I would hate to say that 
about any decision of the Supreme Court of the United States. It seems to me their 
decision is pretty clear. I do not think it is loose language; no, sir. 

The Chairman, Then, what is your solution of this problem which the committee 
has before it? 

Mr. Park. Let us get down to it. I think that we should first consider whether or 
not we really need any change in the present law. The States may be divided, so 
far as taxing systems are concerned, into three classes. In the first case, we have the 
old general-property tax, under which all property, tangible and intangible, banks, 
real estate, and everything else, is taxed at one uniform rate. So far as those States 
are concerned — and they are the majority of States in the Union — clearly there is no 
necessity for any change in the present conditions. On the contrary, Mr. Chairman, 
this question is as it stands a very decided protection to banks — ^national banks and 
State banks also — because they are all practically in the same condition. I say, it is 
a decided protection in those States that have the common-property tax. 

The Chairman. In your judgment, then, it would remove the safeguard for national 
banks to be on the same basis as State banks? 

Mr. Park. It unquestionably would. And may I illustrate that by the situation 
in my own State, just for a moment? 

Two years ago — possibly three years ago — there was a commission appointed to 
ascertain how property in Georgia was paying taxes. In other words, what property 
was bearing the burden of taxation; to inquire into the whole question. That com- 
mittee reported that bank stock was paying tax on the basis of approximately 55 per 
cent of its actual value; that is, I mean its market value. 

Mr. Echols. What does the law require? 

Mr. Park. The law requires all property to be fully paid at full value. But no 
property does pay any such value as that. However, the banks property pays approxi- 
mately 75 per cent of its market value. Real estate, which is the next highest class, 
pays less than 35 per cent on an average of its market value. Merchandise pays less 
than 16 per cent on an average of its market value; intangibles pay less than 10 per 
cent of their market value. 

There is the situation in a State of that sort. 

In the face of that report published by the tax commission, headed by the governor, 
the tax commissioner the next year issued instructions to his tax collectors and to tax 
assessors in the counties to assess bank stock at 100 per cent of its market value; and 
in the very same circular said, 'Try to get -your real estate up to 35 percent." 
[Laughter.] 

There is discrimination. What did this section do for us in Georgia? I am talking 
now from a practical experience on the proposition. 

I went to the tax commissioner of the State and read to him this section, 5Z19, and 
I said to him, ''If you undertake to tax the banks on the full market value of their 
real estate and undertake to tax other property as you are doin^ in Georgia, then 
the United States Supreme Court has got to say whether we are going to have to pay 
any such tax. " And I compromised with him on paying 75 per cent of the actual 
market value of the bank ertock, and let the rest of it go at that. Then they say we 
have not gotten up to 35 per cent on the rest of it at the present time. That same 
condition applied not only to national banks but State banks. 

If you classify us with banks and trust companies on the basis of their moneyed 
capita,!, then we have got some protection. But we have not any protection if you 
take that out and qlass al'l banks simply as banks and nothing else. 

Mr. Knapp. Do you think it is a protection to the national bank where you tax 
other moneyed capital at 10 per cent of its value and your bank stock at 100 per cent; 
is that any protection to a bank? 
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Mr. Park. Yes. 

Mr. Knapp. Just because it is written in the law. But in practice, it is no pro- 
tection, is it? 

Mr. Park. Yes, it is. I think any time the Geor;pia bank wanted to they could 
bring up that condition and could set aside the taxation on it. 

The banks are willing to pay a fair share of the taxes, and therefore they submit 
to these inequalities, but whenever, you gtet to the point — ^which they are tempted 
to do — ^put it at 100 jper cent, and leaving these other fellows that way, then we will 
invoke 5219 and we will be protected. 

Mr. Knapp. You are now taxing intangibles at 10 per cent and banks at 75? 

Mr. Park. No; at valuation. 

Mr. Knapp. Not under the law, but in practice? 

Mr. Park. Yes. 

Mr. Knapp. Is not that discrimination against banks? 

Mr. Park. Yes, absolutely. 

Mr. Knapp. Do you think this section protects youVthen? 

Mr. Park. It does. It has already protected me to the extent of getting it down 
to 75 per cent instead of 100 per cent, and that is quite a little bit — 2b per cent means 
something. 

Mr. WiuGO. That is pretty good. 

Mr. Park. That is pretty good. That is not all we could have gotten, but it was 
all we asked for, because we wanted to bear our part of the taxes. 

That is the way it does operate and the way it will operate in these other States. 
I have to disagree with my friends from Ohio when they say they are not affected 
by the situation. I know we are affected by it and affected b^.it very much. I 
should regret to see any modification of this by which the State taxing authorities 
would be allowed to segregate and put in one custinct class banks or anything else. 

Mr. Wingo. Do you mean ''allowed" or ''authorized"? 

Mr. Park. Authorized. 

Mr. Wingo. The Supreme Court one time said one and another time said the other. 

Mr. Park. Maybe that was some of that loose language you found; I did not find it. 
[Laughter. ] I appreciate thexompliment of being put in the same class as the Supreme 
Court, but my language is liable to be loose; I do not think theirs is. 

Mr. Stevenson. I would like to get the Georgia distinction between "allowed" 
and "authorized.'* 

Mr. Park. There is very little, so far as this question is concerned, if any. 

Mr. Wingo. No more distinction than there is between "saloon" and "dispensary." 
[Laughter.] 

Mr. Park. I will refer that to the State of South Carolina, sir. [Laughter.] 

Mr. Stevenson. There is none at all. I will answer that. 

Mr. Park. Let us take up the next class of States. There are some 20 States, I believe, 
that have classified property tax. The question is, how does the tax affect those States, 
and whether there ought to be any modification in the tax so as to meet the classified 
taxes of those States. I am fully willing to admit that in the present basis of classifi- 
cation some changes in those State laws may have to be made, just as they had to be 
made in the State of Virginia after the Richmond case. But that does not mean that 
those States will have to abandon their classified property taxes; it simply means 
that these competing institutions must be put on the same basis as the national banks. 
I think that is a perfectly fair and perfectly proper basis. 

Why is it that a man who invests his money in a national-bank share should be put 
on any different basis from the man who enters a competing business under the lB.yr of 
the State or as an individual; and so long as you classify them the same, then you 
have this property classification, and you do no violation to this section. 

I grant you that some of the States have probably gone too far. Virginia went too 
far in her act which was set aside by the Supreme Court decision, so far as the banks 
were concerned. But that is no reason why Congress should depart from its well- 
known policy, from its established policy, from a policy that has been recognized and 
with respect to which the States should have legislated because they knew in advance 
what they could and what they could not do. 

That would settle the question as to the States. Let them classify the property if 
they will. Let them make a lower rate on certain classes of property and a higher 
rate on other classes of property. Let them differentiate just as much as they please 
so long as you do not make a separate class of national-bank shareholders. 

Mr. Stevenson. Is not this about the situation; is not this a classification? 

Mr. Park. Congress has already classified 
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Mr. Stevenson (interposing). Congress "has said, "You can classify, but here is 
one class you can not break up. ' ' 

Mr. Park. That is exactly right. 

Mr. Stevenson. And if they had not done anything more, the equality clause 
would have protected, even if they were higher than the other? 

Mr. Park. That is exactly the proposition. Here you have a classification made by 
Congress in 1868, a classification that has been adhered to ri^t straight down, all along 
these years; a classification that was in force when every one of these classification 
acts were passed by the different State legislatures. Why should these State legisla- 
tures, who have not uniform classification, whose classifications differ among themselves 
now — ^why should these States come to Congress and say because we, foreooth, want to 
make in our State a different classification from the one that you have made years ago, 
one that you have adhered to steadfastly for 50 years, why should Congress then go 
and modify its whole program and adopt the classification that would suit in Min- 
nesota or in Kentucky, or Virginia, or in some of the other classified States? 

Mr. WiNGO. You think each State, then, ought to adopt a Federal statute? 

Mr. Park. I think, so far as that particular classification is concerned, that each 
State ought to classify; and that is perfectly fair and perfectly just. There is no pos- 
sible reason why a national bank share should pay a greater proportion of taxes than a 
share invested in a State bank or in a trust company, or the same capital invested 
in a private bank or in an institution engaged in lending money and ooing substan- 
tially a banking business, whether it has all of the features of a banking business or not. 

Mr. WiNGO. That might be true, but the Supreme Court went a little bit further in 
the Richmond case, did it not? 

Mr. Park. I do not think so. 

Mr. WiNGO. Did it not include note shavers? 

Mr. Park. They may have included note shavers — people engaged in the regular 
business of buying and selling commercial paper. I think those people do engage 
in competition with national banks. 

Mr. WiNGO. You think a man who has been making three and five year loans on 
real estate is engaged in the commercial banking business? 

Mr. Park. No, sir; he has not been engaged in the commercial banking business. 

Mr. WiNGO. Do you think he is in competition with the commercial national banks? 

Mr. Park. I doubt it. 

Mr. WiNGO. Do you think that State should not be permitted to make a distinction 
in its tax classification between the man who is uising his money and investing his 
capital as capital investment in mortgage loans and not in commercial bank paper? 

Mr. Park. It would be very hard to tell, unless you had the deciding case before 
you, what is in competition with the national bank. You could not possibly classify 
to save your life. There is no way to do it. What is at one time and in one place 
competition might not be under a different set of circumstances and in different 
conditions. 

All Congress said, and all the Supreme Court said, is that when moneyed capital is in 
competition with the national banks then you must put it on the parity with the 
national bank so far as that is concerned, and I do not believe that any possible attempt 
at classification will ever improve or will ever clarify that definition. 

Mr. WiNGO. Do you think it is a right of Congress to classify State taxing laws? 

Mr. Park. I do not think that. But I think when Congress turns loose an agency 
of the United States Government into a State that it has the right and it is the duty of 
Congress to protect that agency. 

Mr. WiNGO. Do you think the share of stock in a national bank is a Federal agency? 

Mr. Park. I did not say that. I said the bank is agency, but to protect the agency 
you have got to protect the people who invest in it, otherwise you will have no agency. 

Mr. WiNGO. Suppose you tax the cashier too much on his other property and worry 
and harrass him so as to destroy 

Mr. Park (interposing). I would not ^o that far. 

Mr. WiNGO. So there is a boundary line the State has to be guided by in the ex- 
ercise of its discretion? 

Mr. Park. Yes; I will agree with you on that too. 

Mr. Black. Here is the difficulty, Mr. Park, as it occurs to me. As jrou see the 
thing, it may be competitive capital in one location and in another it might not be. 
Now, the State taxing authorities when they come to decide upon a reclassification or 
rather a classification system, then they have got to define what goes into it. If they 
make a mistake in their definition and put something over here [illustrating] in a class 
that properly belongs here [indicating], which according to this statement and accord- 
ing to our own knowledge of the subject, is Liable to occur, and then if they- make a 
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mistake of that sort and you go into court and prove that they have made a mistake, 
then down goes your tax law. That is the difficulty. 

Do you not have exactly that situation at present? The point we are wanting to 
arrive at, is not to do injustice to the bank, but at the same time fix it so they will bear 
their just burdens of taxation. It seems from the decisions of the Supreme Court the 
present definition is not broad enough to meet the situation, and according to your 
own admission it is not broad enough to include all intangibles; and there is where we 
get up against difficulties. 

Mr. Park. I doubt very much whether we are going to be able to improve upon the 
clarity of the Supreme ('ourt decision. 

Mr. Black. As you say the decisions seem to read clear enough. But when you 
come to apply the rule, it is not so easy. The State authorities for example undertake 
to exercise their authority to tax, we will say, with strict obedience to the present 
law. They make a mistake. They put some classes of propertv in a class that does 
not belong there according to these Supreme Court decisions. The bank comes along 
and gets up its proof and establishes that such concerns are commonly in competition 
with the banks within the meaning of the Supreme Court decision, and then down 
goes the taxation law. 

Mr. Park. Do you not think you would have exactly the same trouble with any 
kind of classification you would make? 

Mr. Black. I will tell you frankly, we certainly would not have with the McFadden 
bill. That bill may go too far. I am not here expressing an opinion. I want to be 
fair to the banks as well as the public. But, of course, you must concede at once 
that there is some indefiniteness about the present situation. 

Mr. Park. You can put up a test case like that. 

Mr. Black. What we want to do, speaking for myself of course and not for the com- 
mittee, is to try to remove this twilight zone that now exists and still at the same time 
protects the banks from unjust discrimination. 

Mr. Park. It seems to me that you are obliged to concede that that would not 
protect the banks, when you have heard from almost every section in the Union how 
the banks are being discriminated against now — surely if you give them the right 
simply to tax as banks. 

Mr. Black. I do not mean to say that I favor this entire bill as it is at present drawn . 

Mr. Park. I understand you did not. But I say, we are obliged to add that we are 
compelled to get into some other classification than simply banks and trust companies. 
If we do that, can we improve on the language of the Supreme Court? There has been 
said a great deal as to what the Supreme Court said in the Virginia case 

Mr. Black (interposing). It might be well for you to read that now. 

Mr. Park. Suppose We do that. In the Evansville Bank v. Britton (105 U. S.) — 
away back yonder, now — 322, 324 — so you see how far back the Britton case was — 
the court said: 

''The act of Congress does not make the tax on personal property the measure of 
the tax on bank shares in the State, but the tax on moneyed capital in the hands of 
the individual citizens. Credits, money loaned £Lt interest, and demands against 
persons or corporations are more purely representative of moneyed capital than per- 
sonal property, so far as they can be said to differ. Undoubtedly there may be much 
personal property exempt from taxation without giving bank shares a right to similar 
exemption, because personal property is not necessarily moneyed capital. But the 
rights, credits, demands, and money at interest mentioned in the Indiana statute, 
from which bona fide debts may be deducted, all mean moneyed capital invested in 
that way. * * * We are of opinion that to tax shares by the Indiana statute, 
without permitting the shareholder to deduct from their assessed value the amount 
of his bona fide indebtedness, as in the case of other investments of moneyed capital, 
is a discrimination forbidden by the act of Congress." 

There is your definition. 

Mr. Black. If you will pardon me, that is perfectly clear. 

Mr. Park. Yes. 

Mr. Black. That would mean that if I have $1,000 in cash in my safe on the 1st of 
January, 1922, that I should be taxed on that identically at the same rate as bank 
stock is taxed. As a matter of fact, we are so taxed in Texas? 

Mr. Park. Yes. 

Mr. Black. And there certainly would be no ambiguity in that. But, as I under- 
stand the court decisions as interpreted by the arguments of the gentlemen who have 
appeared in the hearings, later on the courts have gone into the field that the capital 
must be in competition with the banks, and that if I, as au indixddual, am the owner 
of a note which is drawing interest or am the owner of a thousand dollars in the bank, 
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that I am not in competition with the national banks; and therefore they can classify 
me in the lower rate. / 

There is where the indefiniteness comes in from using the definition ''in competi- 
tion with national banks." 

Mr. Park. Suppose we go a little further with this decision. I said that this present 
Richmond decision made no change in the rule. P'irst, we have that quotation from 
the Evansville Bank case, and then we have this quotation from the Mercantile Bank 
V. New York (121 U. S., 138), wherein the court, speaking by Mr. Justice Matthews, 
after revieAving previous decisions and pointing out the policy and purpose of the act 
as the key to its proper interpretation, pro(*eeded to declare: 

"The terms of the act of Congress, therefore, include shares of stock or other interest 
owned by individuals in all enterprises in which the capital employed in carrying on 
its business is money, where the object of the business is the making of profit by its 
use of money. The moneyed capital thus employed is invested for that purpose in 
securities by way of loan, discount, or otherwise, which are from time to time, accord- 
ing to the rules of the business, reduced again to money and reinvested." 

Mr. Black. Is not that in a way judicial legislation? The language of the statute, 
as I recall, said "moneyed capital in the hands of individual citizens." I have no 
doubt that Congress meant just what the statute says, but the Supreme Court has 
come along and by a method of judicial interpretation has broadened it out to say 
^'capital in competition," and therefore this indefiniteness has arisen. 

Mr. Park. Possibly so. But have we not a very clear statement of what the Su- 
preme Court is talking about here — and that is the decision of the Mercantile Bank 
V. New York — I did not finish reading that statement: 

"Would it include money in the hands of individuals employed in a similar 
way " 

Mr. Black. The statute does not read that way. 

Mr. Park. "Invested in loans, or in securities for the payment of money, either 
as an investment of a permanent character, or temporarily with a view to sale or 
repayment and reinvestment. In this way the moneyed capital in the hands of 
individuals is distinguidied from what is known generally as personal property. " 

That is all quoted from the Mercantile Bank case. 

"In Amoskeag Savings Bank v. Purdy (231 U. S., 373, 390-391), the above- 
mentioned declaration of the court in Mercantile Bank v. New York, (121 U. S., 138, 
157), including the citation from the Evansville Bank v. Britton, was repeated, and 
it was pointed out that the rule of construction thus laid down had since been con- 
sistently adhered to. No decision of this court to which our attention is called has 
qualified that rule, or construed section 5219 as leaving out of consideration the rate 
of State taxation imposed upon moneyed capital in the hands of individual citizens 
invested in loans or securities for the payment of money, either for permanent or 
temporary purposes, where such moneyed capital comes into competition with that 
of the national banks. Thus, in Bank of Commerce v. Seattle (166 U. S., 463, 464). 
the precise ground of decision was the want of showing that 'the moneyed capital 
left unassessed was, as to any material portion thereof, moneyed capital coming into 
competition with that of national banks.' To the same effect National Bank of 
Wellington v. Chapman (173 U. S., 205-219). In the present case, there is a clear 
showing of such competition, relatively material in amount, and it follows that, 
upon the undisputed facts, the ordinance and statute under which the stock of plain- 
tiff in error was assessed, as construed and applied, exceeded the limitation pre- 
scribed by section 5219, Revised Statutes and hence that the tax is invalid. " 

I said in the beginning that the Merchants National Bank case had not made the 
slightest change in the ruling that has been announced all the way through. There 
it simply quotes from previous decieicns and thofe previous decieicns say the courts 
have been adhered to from the beginning and the court will not now change that. 

Mr. WiNGO. Then the judicial construction, which my friend speaks of as "judicial 
legislation" really limits the classes. But the language "other moneyed ca]Dital in 
the hands of individual citizens" has been limited by the insertion of that principle 
in competition with the national banks. 

Mr. Black. Absolutely; and that is what I said, and I said further, that this 
judicial interpretation is where the indefiniteness comes in and makes it necessary 
in every case to try out the facts as to whether or not capital is in competition. 

Mr. WiNoo. You have been talking about rules under 5219. Suppose we were 
to repeal 5219 entirely, where would you be? 

Mr. Park. Where would I be? 

Mr. WiNGO. Where would you be and where would your bank stock be with respect 
to taxation? 
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Mr. Park. Of couise, in my State we have the general property taxation. 

Mr. WiNoo. I am not talking about what you have; I am talking about the power 
of it. 

Mr. Park. Our legifllature would claasify us immediately and put State banks and 
trust companies and national banks all in one class and tax us to the limit. 

Mr. WiNoo. You do not understand me. Suppose we repealed 5219 entirely, and 
there would be no Federal statute affecting the question of taxation of shares of stock 
in national banks, what power would the State of Georgia have then to tax shares of 
national bank stock? 

Mr. Park. Do you mean whether they could tax at all or not? 

Mr. WiNoo. Yes. 

Mr. Park. I think that is covered whether they could tax at all or not. 

Mr. WiNGO. Do you know whether or not there was any statute in existence back 
in the early days of the United States bank? 

Mr. Park. If it authorized them? 

Mr. WiNoo. Yes. 

Mr. Park. I know of no such statute. 

Mr. WiNGo. Do you think that the real protection of the national bank share- 
holders against discriminatory and confiscatory taxation is based upon a Federal 
statute or is it based upon constitutional protection; is not the statute itself bottomed 
upon the constitutional proposition? 

Mr. Park. I do not know that I quite catch your question. 

Mr. WiNGO. My point is this: Is there not a protection in the constitution without 
any statute, to the shareholders of national banks against discriminatory and con- 
fiscatory taxation by the States? 

Mr. rARK. Unquestionably. The fourteenth amendment protects everybody; 
protects the national bank like it protects the individual or any other corporation. 

Mr. WiNot). And in a last analysis, is not section 5219 an attempt to define the 
rights instead of granting power of the States? 

Mr. Park. Yes; I think it rather defines the rights than grants any rights. 

A Voice. It limits rights? 

Mr. Park. Yes, limits rio^hts — defines in the sense that it limits. 

Mr. .WiNGO. You think Congress has the right to limit inherent taxing powers of the 
States? 

Mr. Park. I would not say that. What I say, is, Congress has a right to protect 
Federal agencies, and, if necessary, in protecting 

Mr. WiNGO (interposing). Has the Sypreme Court said that shares of stock are not 
Federal agencies? 

Mr. Park. For the protection of the bank you are obliged to protect the shareholders 
to some extent; there is no doubt about that, because you could not have the one with- 
out the other. 

Mr. WiNGO. You come back to the proposition that it is indirect destructive powers? 

Mr. Park. Yes. 

Mr. WiNGO. And the legislative act seeks to lay down a rule for protection against 
indirect destructive acts against the agency? 

Mr. Park. I think so. 

Mr. WiNGO. Does not the Constitution protect them against indirect attack on the 
agencies? 

Mr. Park. Yes, to a degree. But it would not protect us anything like so satis- 
factorily as this section does as it is at present framed and as it is at present construed 
by the Supreme Court. 

Mr. WiNGO. Why? When you go into court as a lawyer, what difference does it 
make whether you rely on the statutes or the Constitution? 

Mr. Park. I would rather rely on the Constitution if the Constitution definitely 
defined the question, but you have not got that. 

Mr. WiNGO. Did not Maishall define it in McCulloch v. Maryland? 

Mr. Park. No. He was talking about taxation in the bank against Maryland. 

Mr. WiNGO. He undertook to discuss it. 

Mr. Park. He said obiter and you could tax the shares. 

Mr. Stevenson. I want to ask you a question right there. You have once or twice 
said that the Constitution would protect against discriminatory taxation. Have they 
not held that you can classify the railroads alone as one class and tax them at a different 
rate and in a different way than any others under the Constitution? 

Mr. Park. I had in mind, in making that identical statement, and that is what I 
was trying to do 

Mr. Stevenson (interposing). I am sorry I butted in. 
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Mr. Park. You see, we have this situation: Take the classified property tax States. 
They would immediately put bank stock in a class all by itself. There would be no 
discrimination there at all. You can put it in any class you please. 

Mr. WiNGO. You have got right down to where I thought we would get you. So, is 
not the whole question one of protecting you against burdensome classincation and 
not against burdensome tax? 

Mr. Park . I think so, yes; very laigely I think that is true. I do not think they are 
fping to put a burdensome tax upon us, but I do think they are going to put an invid- 
ious distinction between us and other people. 

Mr. WiNOO. You think there would be discrimination in classification but not a 
burden in the way of taxes? 

Mr. Park. Confiscatory burden? I do not think they are going to confiscate them. 

Mr. WiNGO. Not going to confiscate under the guise of taxation, but going to make 
you bear greater burdens than you ought to bear? 

Mr. Park. Yes. 

Mr. WiNoo. You are not afraid of the States so much as some of these gentlemen. 
Some of these gentlemen are afraid of being wiped out entirely. 

Mr. Stevenson. The boll weevil has alr^uiy wiped you out. That is what it has 
done for me. 

Mr. WiNGO. Take my friend there from Massachusetts. He is as strong a State 
rights man as any in the South. 

Mr. Park. We are getting on the same plane, after all. 

Mr. Devbt. You have said, in answer to some Questions, that in effect in your 
judgment the legislative provisions of 5219 were a limitation rather than a ^nt of 

Eower. I read from the case of the People v. Weaver, 100 U. S., 539, in which this 
knguage is used: 

"That the provision which we have cited was necessary to authorize the State to 
impose any tax whatever on these bank shares, as abundantly established by the 
cases of McCulloch v. Md.; Osborn v. Bank; Weston v. Charleston. As Congress was 
conferring a power on the States to whidi they would not have otherwise had, to tax 
these shares, it undertook to impose a restriction on the exercise of that power.'' 

Is your statement based upon an analyses of the law or upon a general proposition 
as it occurred to you? Did you have in mind such a decision of the Supreme Court 
of the United States? 

Mr. Park. No; I was basing it largely on the statement made by Mr. Saxe in his 
argument yesterday, in which he quoted Chief Justice Marshall's obiter in one of the 
early cases. 

Mr. DivET. The quotation of Chief Justice Marshall was in reference to another law, 
and it was many years before the enactment of this statute at all? 

Mr. Park. Yes. 

Mr. DivET. This seems to be very unqualified lan^age in the Supreme Court 
based on three previous decisions to the effect that it is a grant of power and not a 
limitation. Are you familiar enough with the subject so that you advisedly say you 
think that declaration's written wrong or are you simply giving your opinion offhand? 

Mr. Park. Simply offhand. I agree with the statement given there; that has 
always been my idea. 

Mr. DivET. His statement was to the effect that you thought the power inherent in 
the State to tax. This says ** To the State and uncommon power." 

Mr. Park. I return to my original moorings. 

Mr. DiVET. Your first declaration, let us take — ^and this sound talk — ^the Supreme 
Court said the other at one time. 

Mr. Park. The Chief Justice indulged in cheap talk in his obiter. 

Mr. DiVET. Do you now say the Chief Justice is loose or that this is sound? 

Mr. Park. I said that Chief Justice Marshall in his obiter indulged in loose talk. 
His decision has not been followed by the court in that respect. 

Mr. DivET. In all due respect, Marshall's obiter was sounder than some of the later 
decisions. 

Mr. Park. That is true. 

Mr. Echols. That was in reference to another statute? 

Mr. Park. Yes. 

Mr. Leber. Why do you voluntarily extra-legally submit to a classification which 
puts your stock at 75 cents on the dollar as against competing moneyed capital at 10 
cents on the dollar? 

Mr. Park. I think I have made that clear already — that banks do not object to 
paying a proper amount of taxation; they recognize the fact that the Government has 
got to be supported, even if other people are escaping a just amount of taxation. But 
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when it comes up to the point where you think it is unjust, when we feel we are paying 
out of proportion to what we ought to pay, then we do intend to invoke this statute. 

Mr. Leser. Meanwhile, you are perfectly willing to pay 7i times as much as com- 
peting moneyed capital? 

Mr. Park. We do it, and but for this we would be paying 10 times as much. 

Mr. Strong. You think that banks, State and national, ought to pay more than 
competing money loaned by private inr^ividuals, do you not? 

Mr. Park. I tnink if a private individual is loaning his own money, and not as a 
regular business, he is not competing capital within the meaning of the Supreme 
Court decision. 

Mr. Strong. There is a difference between an institution that gets a charter, and 
by getting the charter secures from the public deposits that it loans in addition to its 
capital and the one who loans exclusively his o'wn capital? 

Mr. Park. Yes. 

Mr. Strong. You think that the State which gives that right to a bank ought to 
have the right to tax in larger amounts, do you not? 

Mr. Park. I do not think there would be any distinction there, particularly; no. 
In other words, I do not think there ought to be any distinction between a private 
banker and a State banker, or national bankers, so far as the amount of taxes are con- 
cerned, they are doing the same class of business. I do not think their franchise is 
sufficient justification. One has double liability on stock and the other has not. 
So, I do not think you are getting much advantage. 

Mr. Strong. But the banks should be taxed, perhaps, more than the person who 
loans his individual money? 

Mr. Park. I do not think so, unless that money is loaned in direct competition, 
within the meaning of this statute. 

Mr. Strong. It would probably be loaned in direct competition. 

Mr. Park. As I say, you, having $100,000, lend it out and make individual loans 
around about, I do not regard you in competition ^ith the bank at all. You are lend- 
ing your own money, not dealing in securities, not engaged in the banking business. 
But when you take on other functions and put yourself in competition with the bank, 
then I do not care whether individual, chartered institution, or by what authority 
you are operating, I think you ought to pay the same tax. 

Mr. Strong. To my mind the equitable proposition of the State to tax more largely 
banking institutions than they do private institutions is because of the charter that 
gives the bank the right to receive deposits, which it receives at a low rate of interest 
and loans out at a greater rate of interest. It seems to me they ought to pay and the 
fihareholders ought to pay a greater amount of tax. 

Mr. Park. There may be something in that. 

Mr. Strong. I think in this bill we ought to give the States the right to tax banks 
on their shares, but if there is any danger of the State putting an unjust tax like was 
cited in the Dakota case, we ought to amend the bill so as to protect them. But I do 
not think there is any doubt but what we should give the States the right to tax the 
shares of a bank. 

Mr. Park. They have that now. What we want is just do not put us where they 
can classify us with other similar institutiong operating under a charter, when you do 
not touch the private individual who has got a vote; that is where the real danger 
comes in. 

Mr. Strong. My experience is that the chartered individual generally has plenty 
of votes, if that is what you are trying to say. 

Mr. WiNGO. Maybe all of them are not as fortunate as our good friend over there. 

Mr. Park. They do not always vote right. 

The Chairman. The committee next will hear Mr. Wall. 

STATEMENT OF MB. E. WABBEN WALL, COITNSEL FOB MEBCHANTS 

NATIONAL BANK, BIGHMOND, VA. 

Mr. Wall. A good deal of what had occurred to me has already been said. I come 
here, gentlemen, not representing the banks especially, although I did represent the 
Merchants National Bank in the Richmond decision. I thought possibly I might be 
able to clear up some of the misapprehension that seemed to have arisen in regard to 
that case. The Supreme Court has always held, so far as I know, that section 5219 
meant competing moneyed capital — capital, in other words, in the hands of indi- 
viduals that came into competition with the capital of national banks. In the Rich- 
mond case it was a question of fact and fact alone. There the evidence was undis- 
puted that there was about $8,000,000 of capital in the hands of individuals coming 
into competition with national banks. 
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The Chairman. Right there. Were the banks correctly stated in that case? 

Mr. Wall. To whom, sir? 

The Chairman. Well, it has been brought up here that there was a misunder- 
standing of the real situation; that Mr. McAdams' testimony did not cover the situa- 
tion exactly — ^not intentionally. 

Mr. Wall. I think Mr. Mc Adams' testimony was correct, sir. I think it could 
have been elaborated a great deal more, had there been any contradiction. We 
would have elaborated it quite a good deal more if the city had introduced any evi- 
dence on the other side. 

Mr. WiNGO. Was there a stipulation of facts in that case or not? 

Mr. Wall. No, sir; there was not a stipulation of facts. 

Mr. WiNGO. You simply introduced testimony? 

Mr. Wall. We simply introduced testimony. 

Mr. WiNGO. On other kinds of moneyed capital, and the city offered no testimony in 
contradiction of your contention on toat? 

Mr. Wall. Yes, sir. 

Mr. WiNGO. In other words, you offered affirmative testimony that there was 
a certain volume of money invested in notes and other classes of pajper that was taxed 
lower under the Virginia law and that that was in competition with the bank and 
they did not seek to contradict by evidence your contention that it was competitive? 

Mr. Wall. Exactly so. 

The Chairman. And it was because of that fact that the decision was rendered as 
it was rendered, was it not? 

Mr. Wall. No; I must say this, in explanation: If the city had sought to prove that 
capital was not in competition with the national banks we were prepared to prove 
that it was in competition with national banks as a matter of fact. That evidence 
would have taken a great deal longer of course 

Mr. Leber. You mean that every cent of it was? 

Mr. Wall. I do not know that every cent of it was, but we could prove that a very 
material amount was. 

Mr. Leser. Did not the Supreme Court assume that every red cent was in com- 
petition with the national banks? 

Mr. Wall. I am rather inclined to think that the Supreme Court did assume that. 

Mr. WiNGO. The Supreme Court assumed that there was a material amount? 

Mr. Wall. We showed $8,000,000 or $9,000,000 in competition. 

Mr. Leber. We will assume that there was a larger amount than the proof shows — 
the proof shows $3,700,000, after deducting debts, and the Supreme Court assumed 
$6,850,000, and you say $8,000,000. 

Mr. Wall. If you will read the evidence of the witness Tresnon 

Mr. Leber (interposing). I did. 

Mr. Wall. I understand you read the whole case? 

Mr. Leber. I did. 

Mr. Wall. In the original petition in that case we alleged a certain amount of 
moneyed capital in the hands of individuals which was all that we knew about.; 
and when Mr. Tresnon got on the stand he testified to considerably more moneyed 
capital than we knew about. He was the commissioner of the internal revenue; 
and Mr. McAdams testified that moneyed capital of that nature was in competition 
with the banks. The city did not ask now much of it was in competition. We were 

Srepared to show that a verv material amount was in competition, and I think the 
ecision would have been the same whether the city had sought to segregate that 
part of the amount of capital which Mr. Tresnon testified to from the amount tliat is 
not included in the competing moneyed capital. I think we could still have shown 
that there was a material amount of moneyed capital in competition with the national 
bank stock. 

The tax system of Virginia has been, up to 1914, the general property tax. We had 
about the same troubles there that have been testified to before this committee by 
every gentleman who has spoken. 

In 1914 a special committee of the legislature was appointed to investigate the whole 
tax system of the State, and I do not think I could do better than to quote from their 
report. 

They said: ''All property in this State is taxed at the local and State rates in the 
locality where it is situated. These rates vary widely. Keal estate is materially 
underassessed, as is always tangible personal property, and tangible personal property 
largely evades taxation through concealment. With bank stock that evasion is not 
so easy. It is assessed at its book value, that is, its capital stock, surplus, and undi- 
vided profit, less its real estate. Thus, bank stock, being assessed in an entirely 
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mechanical way, aloDg with securities held by fiduciaries and exceptionally honest 
people, is the Mghest taxed class of property in the State, and we recommend, there- 
fore, a reduction in the tax on bank stock/' 

They recommended a rate of $1 . 35 . That recommendation was not adopted by that 
legislature; they adopted in 1916 a rate of $1 .50. 

But bank stock was assessed at the total State and local rates for the year 1915, 
and I brought a suit to enjoin the collection of that tax . The lower court refused that 
injunction, my recollection is, and 1 applied to the supreme court of the State for the 
injunction, and the judge of the supreme court granted it, and on the bads of that 
injunction we settled that tax case. 

In the Richmond case, all of the large Richmond banks — I think there were eight 
or nine of them — got together in the suits, and the case was finally determined under 
the Merchants Bank case. That was the one we decided to use for the test case, all 
the rest depending upon it. 

Since that time the matter has been settled with the city. The banks have agreed 
to pay considerably more than the supreme court decided they had to pay, and right 
here is the point I want to impress upon the committee. I do not believe that there 
is a bank anywhere in the United States that is not willing to pay more taxes than it 
is legally bound to pay under section 5219 as it now stands. 

It is willing to pay taxes to the extent of oppression before it will make a case. 
After they have been oppressed a great deal they will sometimes kick, and they will 
bring suit to invoke the protection of this section. I do not believe that the section as 
it stands to-day with perhaps the modification setting forth in plain terms that the 
State may impose an income tax, will work any hardship to any State, or any material 
hardship certainly. Some of the States that have adopted a very low classified rate 
may have to change their tax systems slightly. I do believe, however, that the 
McFadden bill as it now stands will remove one of the fundamental defenses — one of 
the fundamental principles that has been in our law for more than three score years, 
that has protected the national banks throughout their existence. It has brought the 
Federal reserve system to its present ability to finance the country throughout the 
war. 

I believe that the passage of this bill will tend toward disintegration of the national 
banking system, and the national banks being the backbone of the Federal reserve 
system, I believe, ultimately the Federal reserve system will stand in danger of col- 
lapsing. 

I am not an expert on questions of banking, and I should like to suggest to the com- 
mittee that they seriously consider this bill before it is reported out, and ask the advise 
of their own experts — the Comptroller of the Currency, perhaps, or the Governor of 
the Federal Reserve Board — as to what effect the passage of this bill may have at some 
time in the future, not now. Congress is not legislating for to-day or for to-morrow, 
but to a principle into a law that is apparently as unsound, as the principle embodied 
in this bill, I think would have a very detriimental effect, and I would like for the 
committee to consider that aspect of the case before it puts its stamp of approval upon 
this bill and passes it out to the floor of the House. 

Mr. DivET. In going through your Richmond case, you necessarily come into the 

3uestion of materiality of amount, and all through the decision runs the proposition, 
oes it not, that incidental discriminations — ^the inclusion of a small class as compared 
with the bank stock — those things are immaterial and do not invalidate the tax? 

Mr. Wall. Oh, surely; and may I call your attention to this fact, sir, that during 
all the time this section has been on the books, the banks have seen fit to invoke its 
provision, I believe some 36 times taking it to the highest courts of our land. In 
those cases 26 have been decided against the banks and 10 in favor of the banks, and 
the rock on which the bark has split has been that question of proof of the materiality 
of the competition of other moneyed capital. Every case I have found decided 
against the bank, unless it was plainly a case without any merit, such as the case of 
deduction of United States bonds and questions of that kind, where it could not have 
entered into the question of taxation of stock — ^the court decided against the bank 
because it said, "Yes, it is true you are taxed a little higher than some other moneyed 
capital but you have not shown, as a general thing throughout the whole State that 
moneyed capital as a whole is taxed at a lower rate than bank capital as a whole. 

Mr. DiVET. Is the ordinary doctrine applied by courts as to the method of taxation, 
that there must be substantial and material discrimination to be taken into considera- 
tion by the court, that mere incidentals and substantial discriminations resulting from 
the ordinary and necessary impossibility of equality does not tend to voiding of the 
taxation. 
Mr. Wall. Yes, sir. 
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Mr. Leser. You said you had evidence, if necessary, if your proof had been chal- 
lenged, to show the true nature of this property which the court held was competing 
capital. Will you give the committee an idea of what sort of investments were in- 
cluded in that 16,000,000? 

Mr. Wall. They were investments 

Mr. Leber (interposing). Mortgage loans? 

Mr. Wall. No, sir; except very short loans secured by real estate. We took into 
consideration only such loans as a bank would make ordinarily. I do not mean 
strictly a commercial bank, as one of the bankers has told you yesterday — onl^ liquid 
paper. Banks ordinarily carry a good deal of nonliquid paper, especially m small 
communities, and we took into consideration only such paper as would be eligible 
for discount at a bank. For instance, a national bank prior, I think, to 1914 or 1915, 
it may have been, was not allowed to lend money on real estate. But you have been 
counsel for a national bank, I expect? 

Mr. Leser. I have not been. 

Mr. Wall. I was; and very frequently we made loans, not on real estate, but a 
deed of trust would be executed to secure a demand note; that demand note would 
be put up at collateral for a 90-day loan. You can see very readily. Judge, that 
that was not a strictly commercial transaction; it was rather whipping the devil 
around the stump. 

Mr. Leser. You are not answering my question, however. Six million two hun- 
dred and fifty thousand dollars, so the Supreme Court has said, was all of it compet- 
ing moneyed capitsd. I would like the committee to know just what that $6,250,000 
consisted of — ^how much was mortgage notes? You must have made investigation of 
it before you made your complaint? 

Mr. Wall. Yes, sir. 

Mr. Leser. If mortgages are not in there, where are they in Richmond? 

Mr. Wall. Most of tiiem are locked up, sir. 

Mr. Leser. How much of that was mortgages? 

Mr. Wall. None of that was mortgages. 

Mr. Leber. Of the $6,000,000? 

Mr. Wall. Yes, sir. 

Mr. Leber. How much was private investments held in strong boxes or private 
investments? 

Mr. Wall. So far as we could get at it, some of it was capital that did not come in 
competition with the national banks. AU of that capital was such capital as a bank 
would have loaned money on if a holder had come to it and offered it tor rediscount. 

Mr. WiNGO. Let me call your attention to this. The gentleman says the Supreme 
Court found that. The Supreme Court did not find that. TTie Supreme Court says 

* 'alleged " — ^in one case the bank petition ' 'alleged " and the * 'evidence showed without 
dispute;" another place it "is also shown by evidence without dispute." In other 
words, tiiey did not go into it. . 

The Chairman. That is the reason I asked the question. 

Mr. WiNGO. The Supreme Court did not go into it. They said ' 'in the petition 
alleged, and, "the evidence showed without dispute" and in another part it was 
also shown " that the evidence was without dispute. The Supreme Court assumed as 
true that which was alleged and proven without dispute. 

Mr. Leber. There are only two sentences that cover the entire proof in this case, 
and it might be well to rpad the question and answer upon which this whole question 
was founded— ^question to Mr. Mc Adams: 

' 'WiU you kindly state whether or not moneyed capital in the hands of individuals 
invested in bonds, notes, and other evidences of debt comes in competition with 
national banks?" 

' *A. Yes. * * * Our assets are invested in bonds, notes, and other evidences 
of debt. The loan of money or the extension of credit is simply regulated, or largely 
regulated, by supply and aemand. The amount of money that is to be loaned by 
individuals or corporations, the natural tendency is for a lower rate than a bank can 
get on a similar investment. In other words, the greater the competition, the lower 
the rate; the greater the demand the higher the rate." 

And that is all there was in the entire case, and on the basis of that it was assumed 
by the Supreme Court that all of the property returned under notes and evidences of 
debt, $6,250,000, was competing moneyed capital. 

Mr. WiNGO. Do you mean to say that the Supreme Court was in error when it said 

* 'allied and proven without dispute?" 

Mr. Leber. No; it is true it was not disputed. 

Mr. WiNoo. Why do you say the Supreme Court found? The Supreme Court in 
every case where a thing is alleged and the plaintiff offers proof in support of its alle- 
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gation and the other side does not dispute it, what is the court going to do? Treat it 
as an admission. 

Mr. Leser. They did, as a matter of fact, find this as a fact. 

The lower court decided this case on the theory that it was irrelevant what this 
private manufactured capital consisted of; that so lon^ as there was no discrimination 
between the State banks and national banks — that is the way they construed the 
Supreme Court decisions — this law was valid. They therefore found no fact in the 
lower court nor in the Supreme Court of Virginia. Then, said the Supreme Court of 
the United States * 'They acted upon the wrong theory. There is something more 
than bank capital to be considered." They found nothing on this, and we wiS have 
to do the finding for them, and they found, as a matter of fact, that based upon this 
one piece of testimonjr J have read, that the entire $6,250,000 of notes and evidences of 
debt were all of them in the hands of individuals or composed of moneyed capital com- 
peting with national banks. 

Mr. WiNGO. As a matter of fact the record shows they tried that case practically 
just the same as if the defendant filed a demurrer to the petition. Your proof did 
not really go beyond the rights you would have had by demurrer. 

Mr. Laser. There was not any proof that those were held by individuals. 

Mr. WiNGo. I agree with you that this case is not so very material, because it was 
not tried on facts. The city of Richmond went off on the theory that the facts were 
immaterial. In other words, the city of Richmond relied on a theory of law. The 
supreme court of the State did not make any finding of facts; they said it was imma- 
terial. In other words, the court acted the same as it would have acted if a general 
demurrer had been filed. 

Mr. Wall. Nobody was any more surprised than I was at the trial of that cttse. 

Mr. Leser. That you won it? 

Mr. Wall. No, sir; I knew I was going to win it at the beginning. No one was 
any more surprised than I was at the attitude of the city attorney and the lower court. 
I had a good many witnesses who were not called, because there was no need to testify 
if there was no denial of the testimony. We just let fhat testimony go in without 
dispute, and I did not see the need of any further proof in my case. 

Mr. Leser. I want to compliment you upon the way you tried that case. 

Mr. WiNGO. I would not want anything like that to reflect on the attorney for 
the defense. The lawyer frequently has to decide whether he will stand on the law 
or the facts, and I suspect 99 lawyers out of 100 might have done that. There was 
where the mistake was made. 

Mr. Leser. That is all the Supreme Court decided was the law. 

Mr. Wall. One other point, gentlemen^ was brought out by the gentleman from 
Arkansas from some of the witnesses previously as to the difference between relying 
upon a statute like 5219, with its mass of judicial construction that has come down to 
us in the past 60 years, and relying upon an indefinite proposition like the fourteenth 
amendment or any other constitutional amendment that has not been construed with 
reference to a particular subject. I want to say that in 5219 as we have it now that 
we have a mass of judicial construction, which it has taken 60 years, probably, to 
accumulate. If we adopt some other very different standard from 5219, we are going 
io have another 50 years of controversy at the expense of both the State and the banks. 
Mr. WiNGO. I do not think there is any probability that the committee would wipe 
out entirely 5219. I was using that to develop the legal opinion of the gentleman 
from Georgia. I think we ought to extend the statute anct determine what should 
be done by amend ment to 5219. I do not think anybody suggests wiping out the whole 
thing and leaving you alone to constitutional limitations, because there is force in 
what you say that any protection that you might have under the Constitution has not 
been specifically defined by the Supreme Court and applied to this particular kind 
of case. I see the wisdom of that objection, and I offered it merely as a suggestion, 
not that I intended to suggest that we abolish the statute entirely. 

Mr. Wall. While it is true that the banks might be protected under the fourteenth 
amendment, it will take a long time to find out exactly how far that protection ex- 
tends and what its limitations are, and I trust that before this committee makes its 
report it will consider very carefully both sides of this question. I know there are 
two sides to it, because I have been engaged in the taxing business just as assiduously, 
so far as my powers go, as any of these gentlemen; and if they can show me any method 
I have not used for getting out property for taxation, I will be mighty glad to apply it. 

But when you come to the destruction of a Federal agency, or to the granting of 
the power of the State to destroy it or not at its pleasure, I think you have gone a 
little bit too far in your State taxation, and that it is time to pause and to take stock 
and to consider the nature of our Govpmmont and tlip constitutional requirements. 
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This is an ajge of unrest. As you said here yesterday, it is not so far as cry from the 
present conditions in this country to-day to the conditions in North Dakota as 
it was from the conditions in North Dakota six years ago to the conditions in North 
Dakota to-day. 

Before you begin wiping out barriers and trying to set up two standards we ought 
seriously to consider the effect that any such action may have upon our existing 
institutions. 

I believe it was Lord Coke who said: "It is better to follow the straight metwand 
of the law than the winding cord of judicial discussioQ, for by the one we know our 
destination from the beginning, but with the other we know not when nor whither 
we shall arrive." 

That, gentlemen, I think may apply to the case in hand, because we know now 
where we are; I think we know where we will be if we adopt the income amendment, 
so that those States that impose the income tax may be assured of their right to impose 
the tax not only upon the dividends paid to the shareholders, but upon all the divi- 
dends attributable to the share of stock, and I believe it would be better, in my own 
mind, I believe it, to follow the course laid down for us, than to try to adopt some 
new yardstick whose length we do not know and whose ultimate results are yet un- 
foreseeable. 

The Chairman. The committee will now hear Mr. Paton. 

m 

STATBMENT OF MB. THOMAS B. PATON, GENEBAL COUNSEL FOB 
THE AMEBICAN BANKEBS' ASSOCIATION, NEW YOBK. 

Mr. Paton. As counsel for the American Bankers' Association, I have no argument 
to present. I desire to thank the committee on behalf of the association for the full 
two-days hearings, which has been given, in which I believe the attitude of the 
bankers and of the American Bankers' Association has been fully presented. You 
know our attitude now, I believe: It is that we object to any amendment to 5219, on 
the ground that it is needed for the protection of the national banks; that there is no 
demand for it from the tax commissioners of a large majority of the States, and that in 
the new States where their classified systems are out of harmony with 5219 it should be 
incumbent upon those States to amend their tax laws rather than to seek the amend- 
ment of the longHstanding Federal protective laws. 

If neces^ry that any amendment be made to 5219, we contend that it should be 
along the line of our proposed amendment, which would simply extend the principle 
that States should not tax shareholders of national banks, at a greater rate than other 
competing moneyed capital compared to the income from such investments based on 
the income of the bank: and that we think we would permit of all needed amendments 
in the interest of the State, because then that would permit either property taxation 
or of income taxation. 

That is our position and our amendment is in the law, and there is no need for me at 
this late hour to make any further argiunent. 

The Chairman. Gentlemen of the committee, the representatives of the tax com- 
missioners ffeel they want to make some further statement. It is now 5 o'clock, and 
I was just wondering whether the committee wants to hold this meeting any longer 
to-night or to come back to-morrow morning. I am willing to acquiesce as cnairman 
in the wishes of the committee. 

Mr. Knapp. Mr. Chairman and gentlemen, the legislature in Albany is in session 
and tax and tax bills are coming in and going out all the time, and I really feel it is 
essential I should be there. 

The Chairman. I have not had any legislative experience in State legislatures, but 
I can always realize that is important in New York State. 

Mr. Knapp. I want to file on behalf of New York State Tax Commission a short 
brief, which perhaps more particularly bears upon our situation in New York than 
upon the entire situation in the United States. 

(The brief referred to and submitted by Mr. Knapp is here printed in full, as follows:) 

Brief on Behalf of the State of New York. 

statement. 

Section 5219 of the United States Revised Statutes was enacted in 1864 and amended 
in 1868 — ^before the adoption (in 1870) of the fourteenth amendment to the Constitu- 
tion containing the '* equality clause." 

The section permitted the States to tax the shares of national banks in such manner 
as the legislature might determine, subject to the restriction that the taxation shall 
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not be at a greater rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such State. 

State legislatures in framing their systems of taxation have generally interpreted 
this restriction to refer to other competing capital; that is, State banks and banking 
institutions. 

On June 6, 1921, the Supreme Court of the United States in the case of The Mer- 
chants' National Bank of Kichmond, Va., v. City of Richmond, decided that the 
words '* other moneyed capital" included the invested savings of individuals and 
that such capital came into competition with national banks. This decision raised 
a doubt as to the legalitv of the assessment of national banks and their shares in a 
majority of the States. In New York upwards of 100 actions have been conmienced 
to prevent the collection of the 1921 tax and also to recover the taxes paid by the 
national banks in 1920. 

The tax officials of 25 States met in Washington in December last and prepared the 
bill (H. R. 9579) designed to amend section 5219, United States Revisea Statutes, to 
harmonize the taxation of national banks with the laws of States affected by the 
decision in the Richmond case. 

The section under consideration was enacted when nearly all the States, including 
New York, had the general property tax. The rate on money and credits being the 
same as on all other personal aud real property, which rate varied greatly according to 
the needs of the locality. This method was found very unpatisfactorv to the banks. 
The rates which they could charge for interest were uniform throughout the State 
while the tax rates upon bank shares varied from 1 to 7 or 8 per cent. In 1901 the 
l^slature passed the uniform rate law for all banks, imposing a tax of 1 per cent on. 
the book value of the shares of all banks; that is to say upon the value shown by adding 
together the issued capital stock, surplus and undivided profits, and dividing it by the 
number of shares issued. No deductions are allowed for real estate owned by the 
bank, or for any exempt property. Trust companies and savings banks paid the tax 
as a franchise tax to the State, and State and National banks paid their taxes to the 
localities, including school districts. The banks pay the tax and charge it to the 
stockholders. 

This form and rate of tax has proven satis&ctory to practically all the banks in the 
State for 20 years past, and we think. is generalUy satislbctory now. 

In 1919 the legislature enacted a personal income tax law-, which classes dividends 
from all stocks, including bank shares, as taxable income, and exempts all intangible 
property, except bank shares, from assessment and taxation, as personal property. 
The bank tax was continued as before. 

It is a significant fact that prior to the Richmond dedsion no action had been com- 
menced in New York State to question the validity of the tax, and it is also a sig- 
nificant fact that nearly all of the actions commenced since the Richmond decision 
have been commenced by the same associated group of attorneys. 

The bill under consideration in substance authorizes the legislature of each State 
to provide: 

1. For the taxation of the real property of national banks as other real estate is 
taxed. 

2. For the taxation of either the income on shares of National banks, subject to the 
restriction that the rate shall be no greater than that imposed on State banks and 
trust companies. In other words, that national banks shaU be treated no worse than 
other incorporated State banks. 

3. If the shares of the banks are taxed, those owned by nonresidents must be taxed 
in the district where the bank is located and not elsewhere. 

4. If the State has a personal income tax, and includes in individual taxable incomes 
the income from other bank shares, the income from national bank shares may also 
be so included. 

5. The bill also declares that taxes on national bank shares heretofore assessed, 
levied, or paid, in accord with the provisions of the bill, are l^alized, ratified, and 
confirmed as of the date when imposed. 

Point I. The States should be permitted to tax national banks in their ovm way, but 
withcmt discrimination, — Such banks, being governmental agencies, can not be taxed 
without the permission of Congress, and no one will deny that such permission should 
be granted. It was granted by section 5219. The States still have that power, but 
54 years have brought about changes in the methods of State taxation, and in many 
States the statute is not applicable to present conditions. Either these methods 
must be changed and the tax laws of many States must be revised, or the statute must 
be amended to meet these conditions. Obviously Congress can not legislate for the 
States, and should not, by any act or omission, compel the States to reform their tax 
systems. It follows, therefore, that section 5219 should be amended in such a way 
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as to satisfy all reasonable requirements of the different State jurisdictions. Thirty 
or more States, represented by their tax officials, agree that the proposed amendment 
will accomplish just that, and will be satisfactory. Why shouldn't they have what 
they believe they need and want? The States can be trusted to treat all banks with 
fairness. 

Point II. The proposed amendment putting national banks on a parity with State 
hanks furnishes the hest^ the safest, and the most reasonable basis of comparison and limi- 
tation upon the power of the States that can be found. — State b&nks can be taxed on 
their franchise. This is done in New York in the case of trust companies, but the 
rate is the same as on national banks. States are not liable to discriminate against 
their own banks, and can not against national banks. There is now absolutely no 
sentiment against national banks as such. 

If the taxation of national banks can not be measured or limited by the taxation 
of State banks, what other or better rule can be suggested? 

The present form of the statute which compares or limits the taxation of such bank 
shares to ** other moneyed capital in the hands of individuals" is destructive of our 
New York State bank tax and our personal income tax. We do not assess ** other 
moneyed capital" except by the income tax, if our method of taxing the shares of 
national banks is contrary to 5219. Hence it follows that in New York we must 
return to the general property tax, and repeal our income tax or exempt national 
banks, and, in fairness, trust companies and other banks; or the section 5219 must 
be amended to meet the situation. 

Point III. The suggestion that the limitation clause should inchide other moneyed 
iuipital used in hanking {unincorporated) is not practicable. — Individuals, copartner- 
ships, and other unincorporated private bankers, have no capital stock. They must 
be and are reached by other methods. 

(a) They pay a personal income tax from 1 to 3 per cent. 

(6) They pay a stock transfer tax of 2 cents a share, which amounts to about $6,- 
000,000 yearly, nearly as much as the national bank tax. 

(c) They pay, indirectly, a tax of 4J per cent on the net earnings of the corpora- 
tions whose stocks they hold and deal in. 

(d) They pay a transfer tax at death. Incorporated banks never die. 

Banks are naturally i^ a class by themselves. They do not deal in commodities. 
They have no shelf- worn goods. They depend upon the confidence and good will of the 
community for their deposits, which is their stock in trade. The depositor is only 
a creditor of the bank. They pay low rates of interest, and invest for much burger 
returns. But the communities must also have the baiiJcs, hence the benefit is mutual. 

Other business corporations in New York pay a franchise tax of 4J per cent upon 
their net earnings. Why should the banks escape? 

Point IV. The clause in the hill permitting the taxation of the dividends from shares 
in the hands of individuals is no discrimination against bank shares, and is essential in 
the New York system. — ^The dividends from the shares of State banks and trust com- 
panies are also taxable in the same way. 

Dividends from the shares of all corporations are taxable. Our income tax is 
based upon the theory of a tax upon the recipient after the income is in his hands, 
and is measured only by the amount of the income, regardless of the source. Were 
it possible, we would include the income from all securities that are now exempt. 
This gives us a wide base and a low rate, 1 per cent on incomes of $10,000 and under, 
2 per cent from $10,000 up to $50,000, and 3 per cent on incomes over $50,000. No 
such low rate could be had if the dividends from shares of stock were exempted. 
They are exempted in Massachusetts and the normal rate is 6 per cent. The Federal 
surtax includes dividends on stocks. 

It was perhaps unnecessary to include this provision in the amendment. The 
power to tax the income of the individual shareholder under a personal income tax 
law would seem to exist without it in States which have the power to enact a personal 
income tax law; but its necessity is made apparent by the decision of the United 
States Supreme Court in the case of Gillespie v. Oklahoma decided January 30, 1922, 
which seems to indicate that under the existing act of Congress, if the shares are taxed 
as property of the shareholders under the presumptive act, the income from the 
shares may not be taxed in addition, unless specific permission therefor is also given, 
if other intangibles of individuals are exempted from property tax, or are taxed at a 
lower rate than the shares of banks. In other words, to quote the language of the 
opinion, "Where the principal (in this case the bank shares) is absolutely immune 
from interference, an inc[uiry is allowed into the sources from which no income is 
derived and if a part of it comes from such source (in this case bank shares) the tax 
is pro tanto void." 
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We think, therefore, it safer to include the permission to tax income of bank shares 
in the hands of individuals, and we believe there is no reasonable objection to thia. 

Point V. The validating clause in the bill is just and fair and should he approved. — 
The principal objection urged against the bill is on account of this clause, and this 
objection is made by interested attorneys only. All banks have paid their 1920 taxes 
without protest, and many have paid the 1921 taxes. It is respectfully submitted 
that (Congress should legalize all such payments. Local communities have antici- 
pated them in their budgets, and in mauy cases have spent the money. It will be a 
great hardship if it has to be repaid and added to the real estate taxes already over- 
burdened. It is a case of the attomej^s who see anticipated fortunes slipping away, 
a|§:ainst the great body of citizens. Neither the attorneys or the banks have any vested 
rights. (See Grim v. Weissenberg School District, 57 ?enn. State Rep. 433,43o.) 

** If an act of assembly be within the legitimate scope of legislative power, it is not a 
valid objection that it divests vested rights. 

If the use is public, if it is taxation , the rule against divesting A'ested rights for private 
benefit does not apply." (United States v. Heinszen & Co. 206 U. S. Reports, 370, 
372.) 

Citing, with approval the case of Grim v. School District, supra. 

If there is any doubt as to the constitutionality^ of the validating clause, the States, 
nevertheless, should have the privilege of testing it out in the highest court. 

If it was clearly unconstitutional, the opposition to its adoption would not be so 
strenuous. 

Point VI. The validating clause is not repugnant to section 1 of Article XIV of the 
Federal Constitution. — ^" This is a question of constitutional power, not of expediency, 
or even fairness, although no just mind need shrink from giving full effect to this law 
on the ground that it is repugnant to the spirit of our institutions or the principles of 
natural justice." 

The above is quoted from the brief of the Attorney General in the case of the U. S. 
V. Heinszen & Co. supra, and it is just as applicable here. 

The settled rule seems to be that if the legislature has antecedent power to authorize 
a tax, it can cure, by retroactive law, an irregularity or want of authority in levying 
it, though thereby a right of action which had been vested in an individual should 
be divested. ^ 

In other words, Congress has power to ratify the acts which it might have authorized. 
(U. S. V. Heinszen supra, opinion of Chief Justice White, p. 384; Scobee v. First Nat. 
Bk., 109 Ky. 526.) 

The power of taxation is a necessary and indispensable incident of government. 
The questions of **due process" and "ex post facto" are not in any way involved. 
The latter term merely refers to a law which makes an act punishable in a maimer in 
which it was not punishable when it was committed. 

Authorities cited against retroactive legislation for the most part do not refer to taxa- 
tion at all but to the transfer of the property of one person to another. 

These taxes have been paid without protest by the banks acting for the stockholders, 
and they might not be heard in demanding them back. 

Point VII. If the validating clause is approved, the State legislature must also act to 
validate the tax. — The language of section 24 of the New York State tax law is sub- 
stantially the same as section 5219 of the Federal Statutes, with the exception that it 
also includes bank associations organized under the authority of the State. It there- 
fore follows that this section must be amended if the words "moneyed capital in the 
hands of individual citizens of this State" has the meaning given it in the decision of 
the Richmond case. (See also the case of Rafferty v. Smith, Bell & Co. (Ltd.), vol. 4, 
p. 96, United States Supreme Court, Advance Opinions 1921-22.) 

Respectfully submitted, 

State Tax Commission, 
By Walter W. Law, Jr., 

President. 
Walter H. Knapp, 
John J. Merrill, 

Commissioners 

Albany, N, Y., February 4, 192t* 

Mr. Knapp, We are simply brought to this condition, that the present form of the 
statute which compares or limits the taxation of such bank shares to "other moneyed 
capital in the hands of individuals" is destructive of our New York State bank tax 
and our personal income tax. We do not assess "other moneyed capital " except by 
the income tax. 
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Hence, if our method of taxing the ahares of national banks is contrary to section 
5219, it foll6ws that in New York we must return to the general property tax and repeal 
our income tax or exempt national banks and, in faLrness, trust companies and other 
banks, or the section 5219 must be amended to meet the situation. 

That is not controlling, of course, simply because New York feels that that is a very 
serious situation. It means a loss to the localities, to the towns and villages and school 
districts, of approximately 18,000,000 in one year. If the trust companies and State 
banks were exempted from their franchise tax, as in fairness they would have to be if 
national banks were exempted from any taxation on their shares, it would mean the 
loss of 18,000,000 or $9,000,000 to the State revenue for each year. 

Gentlemen, in listening to the words of the learned men here who are bankers of 
experience— — 

Mr. Favinqer (interposing). How much is the total revenue of the State in a year? 

Mr. Knapp. About $125,000,000, or $30,000,000 for State purposes, but for local 
purposes and State purposes probably it would run nearer $600,000,000 a year. 

Mr. Favinger. $600,000,000, and the reduction would be almost immaterial to the 
people. 

Mr. Knapp. Not at all immaterial, if you were in any of these localities — I do not 
want to go into that. 

The Chaibhan. I understand this money is returned to the localities, and it would 
be quite an item to each pne of the towns and villages throughout the State? 

Mr. Knapp. Unfortunately, we have a constitutional provision, known as home-rule 
State constitution, which practically prevents control of local taxation by the State 
tax commission. The shares of national banks and State banks are assessed locally 
on the basis of their issue of capital stock, surplus, and undivided profits, book value, 
as reported by those banks. There is never any question of market value in connec- 
tion with it — at the rate of 1 per cent. That has oeen the law for 20 years. 

Trust companies and other banks are assessed upon their franchise, but upon the 
same rate, based upon their issued capital stock, surplus, and undivided profits. 

Savings banks, which are nonstock corporations, are assessed the same way, at the 
rate of 1 per cent, but it is upon the surplus they have, and no capital stock. 

When I hear the experience of all these States with general property tax, I am con- 
vinced that in every single one of those Stated the banks are very largely discriminated 
a^nst . If I were a banker, I do not believe I would stand it. As represented 'by my 
fnend from Georgia, and it is true of eyjery State; it was true, as shown, in Illinois 
yesterday, that in the State with general tax the banks will be discriminated against, 
not under the statute, and they were not under the atatute in our State so long as we 
had general property tax. But the general property tax in New York produced 
more assessment, about $400,000,000 in the entire State, upon which the revenue de- 
rived for localities amounted to $6,000,000 or $8,000,000, possibly $9,000,000, a jear. 

We were up against the same proposition that every State is — the impossibihty of 
procuring an actual assessment under a general property tax rate of 2 or 3 per cent in 
localities of the intangibles, and I will say tiie tangible personal property in these 
localities, and that is tne experience of everybody; it has been the experience of every- 
body for years and years and years. 

Tne result of it was, acting, I might say upon the advice and with the most careful 
consideration of the circumstances, the State took up the personal income tax propo- 
sition. 

You gentlemen are aware that the national tax association appointed a committee 
to study and recommend a model tax system for all the States. That was headed by 
Prof. Bullock, of Harvard University, and that report, after two years of study, was 
made, and many of the States are seeking a way to follow and work out what they call 
a model tax system. 

We think we have advanced very much. But in order to do it we exempted the 
intangible personal property providing for the assessment of banks just as they do 
other corporations, practically; that is, the banks are assessed on the basis of issued 
capital stock, surplus and undivided profits; other corporations are assessed on the 
basis of net earnings at the rate of 4^ per cent of the net earnings. 

The result of that was this: That tne State has received — and that is divided 50-50 
with the localities from its intangibles — ^that is, the income producing property plus 
the earned incomes of those who have salaries, etc., a very liberal exemption. The 
State is receiving about $37,000,000 a year as against the tax which it received of 
$7,000,000 or $8,000,000, and everybody is satisfied. The rate of 1 per cent. 

Mr. WiNOO. About four times as much? 

Mr. Knapp. About four times as much by that process, with no trouble at all, and 
any man with a family can own $40,000 of 5 per cent securities, and not pay a dollar 
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of tax, because he has the usual $2,000 exemption, the same as the Federal Govern- 
ment. 

Mr. WiNGo. Is it susceptible of proof in your State that the object of your law in 
exempting intaimble ijroperty was not to relieve from taxation or discriminate in the 
favor of the holder of intangible property but was to make him respond in a larger 
amount to the tax burden? 

Mr. Knapp. That is all; and it is so light a tax and it is really easily administered 
by the tax commission, and the revenues are such now, with 1125,000,000 or $130.- 
000,000 necessary to carry on the administration of the State, our direct State tax thiB 
year will probably not be over $12,000,000, which provides for the administrative 
service. 

Mr. Stevenson. Take, for instance — and I always get my facts by specific illus- 
trations — ^the city of Schenectady. There are many people there who have intangi- 
bles — they are taxed on their income, as I understand it? 

Mr. Knapp. Yes. 

Mr. Stevenson. The State collects that income tax does it? 

Mr. Knapp. Yes. 

Mr. Stevenson. And divides it 50-50, does it? 

Mr. Knapp. It is 50-50 returned to the localities on the basis of assessed value of 
their real estate. One of the purposes of this act was to relieve real estate. 

Mr. Stevenson. Any way, you get your proportion of it back? 

Mr. Knapp. They get their proportion of it back. 

Mr. Stevenson. Then there are a lot of national banks in the city of Schenectady. 
They are taxed 10 mills on the dollar of their stock? 

Mr. Knapp. Yes. 

Mr. Stevenson. Does the city of Schenectady get all of that? 

Mr. Knapp. The city of Schenectady gets all of that, but if it is a trust company the 
State gets it. 

Mr. Stevenson. If you were given the right to tax the income instead of the prop- 
erty tax on the stock, you could so adjust it that the tax from Hie bank, whidi would 
be realized in that way, would go back to the same city? 

Mr. Knapp. No. The tax that we do tax on income from the shares of national 
banks now just the same as we tax income from the shares of every bank, and the 
income from the shares of every corporation. 

Mr. Stevenson. You tax them all? 

Mr. Knapp. We tax them all now at this low rate. Every corporation is taxed in 
that way, as well as every individual. 

Mr. Stevenson. Does that go back to the city where the bank is located or does it 
go to the city where taxpayer resides? 

Mr. Knapp. We do not attempt to allocate to the particular place where the par- 
ticular tax was paid, but the State controller having the assessed value of all the 
counties of the State before him, makes a distribution to all these counties based upon 
the assessed value of the real estate in that county. It possibly operates to the advan- 
tage of the rural communities and might be to some extent against the city, and yet 
the assessment in the city of New York is very high— ^ per cent of the entire assess- 
ment in the State. 

Mr. Stevenson. If the view prevails that you should be given the authority to 
make income tax, as it is proposed here, in lieu of the property tax, you would just 
have to adjust your legislation so as to get these communities' tax raised from the 
income tax of the bank. 

Mr. Knapp. Mr. Stevenson, you see where the trouble would be there. Then we 
would have to exempt, of course, our trust companies from any tax upon franchise. 
We could not say to a trust company, * * You must pay 1 per cent upon capital stock, 
surplus, and undivided profits, '* and then leave the national banks pay us nothing 
on the national-bank shares. The dividends upon bank shares are low; at least that 
is my experience that they are small — I mean the distributed dividends. But the 
accumulated dividends are large, and they accumulate and accumulate imtil if you 
have stock in a good bank you are lucky, and you are very foolidi to let it go, of course. 
It accumulates until it builds up a fortune. So it is really only a small part of that 
dividend income that actually pays an income tax. 

Of course, the stockholders do not have enough of that dividend of that income to 
be taxable do not have to pay anything. So that would make quite a difference. 

Mr. Stevenson. Suppose the income tax was laid on the profits distributed or 
undistributed. That would obviate that difficulty of profit not oeing taxed. 

Mr. Knapp. If we could sit down here and legislate-— if the tax commission could 
make the laws just as they would like to have them — ^it would really be fun to be tax 
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commisBioner. But I have been there six years, and I know we have to talk to the 
legislature about many of these things before we can get them through. 

Mr. Stevenson. I was referring to the form in which we might pass an amendment 
here. 

Mr. Knapp. I want to apologize to the bankers here if I seemed to be nervous and 
anxious, when the gentleman accused me of being contentious this morning, because 
I do not think he had reference to anybody else. 

We came here not feeling we were purely the representatives of our aristocracy or 
oligarchy or anything of the land . But we are the representatives of the bank, and the 
bank stock holders, juist as much as we are the representatives of any other corporation 
people in the State of New York, and all we want is a fair proposition. 

The Chairman. Apropos of that, I will state to you, for the benefit of the committee 
and the others present, that I am in receipt of many telegrams and letters from national 
banks from New York State advocating the passage of this bill as I introduced it. 
"Whether that is due to the activities of the conmiission or not, I do not know. But 
many bankers in New York State are approving of this bill, which was prepared by 
you gentlemen, and which I introduced. 

Mr. Knapp. There have been a hundred suits, I think, started. But they have all 
emanated from practically one source, as we know, since tne decision in the Richmond 
case. 

So that if it is true that the Richmond case did not establish any difference in 
principle, it seems to me very strange that New York State, having had income tax 
now — ^this is the third year — and corporation franchise tax, etc., and having taxed 
these banks in this way for 20 years, that anybody has ever thought of it. As a prac- 
tical matter, with the general property tax the banks were (tiscriminated against 
terribly, because you see that all the millions and billions of personal property there 
is in New York State, you were a little bit off — ^probably not 5 per cent was ever touched 
for tax purposes. We can not have any listing system there; there is no way to get at 
those things. New York State put on the roll over three billions of personal property, 
taking the telephone book and going through, and assuming that everybody who had 
a telephone had taxable personal property. Upon the review on grievance day that 
was reduced to about $300,000,000. So you see what the result was when they got 
through. But that was one of the ways they got it, was to make them come up and 
swear it off. But we got about $300,000,000 altogether, and, as I say, every single 
State — and I do not think I am incorrect about that — there is a practical — ^not on me 
books, not in the law — but a practical discrimination against banks where there is a 
property tax, because the banks are assessed in most cases 100 per cent, ^ where the 
other holders of intangibles are assessed, maybe, 5 per cent. 

If that is true, and if the experience of New York is worth anything, for 20 years, in 
claissifying national banks with State banks in that respect — and that is what we have 
done for 20 years — ^is it not worth anything; does it not mean anything to you gentle- 
men as bankers? And I think I can call upon Judge Paton, who is a New York lawyer 
in connection with banks, no fault is found and nobody finding any fault, and it seems 
to me a crazy proposition that any of the banks should undertake to avoid the pay- 
ment of these taxes. They have been urged — I have seen the circulars, they have 
come to me urging them about it, and saying ,'*If you do not do it, you are liable to 
suit at the hands of the stockholders.'' 

The Chairman. You have sat here and heard the suggestions of bankers that 5219 
be left as it is, with a possible amendment they have suggested. Suppose this com- 
mittee enacted that, what position would you be in? 

Mr. Knapp. We would be just in this position, Mr. Chairman, so far as our personal 
income tax is concerned, it would take care of that proposition. So far as the rest of 
it is concerned, having exempted the intangibles and the legislature having determined 
to continue the exemption of intangibles and substitute income tax, and we are obliged 
to tax other corporations, all business corporations are taxed, we would have to exempt 
national banks alone from paying any tax upon their shares. 

The Chairman. And it would mean also that with the amount paid in which is 
now under dispute, would have to be returned by t±ie States to the banks? 

Mr. Knapp. Undoubtedly so, if they brought action. Of course, we would contest it. 

The Chairman. How far back would that go? 

Mi". Knapp. I do not think they could go back more than 1920 and 1921. 

The Chairman. Approximately $16,000,000? 

Mr. Knapp. Approximately $16,000,000 with the interest. 

Mr. Stevenson. If we passed the McFadden bill just as it is and did not pass the 
additional retroactive, curative feature, that would happen anyway? 

Mr. Knapp. By all means we ask you to that, too. There is no vested interest — 
that has been held over and over again. I have cited in my short brief, where it is 
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taxed the courts have held over and over a^;am that it is not a question of taking 
property without due process of law, or divesting a vested interest, or anything of that 
kind. I will say I have not put it in quite so great length, and I wish some of you 

fentlemen fond of the law as I am, would read this case oi Grim v. Weisenberg School 
)istrict, which is cited in approval in the Heinzen case, which is one of the cases 
which has been referred to where the question of agency was raised. 

We feel that Congress having the right, as I think, to permit the State to levy a tax, 
and having the right also to say that there is a point beyond which you shall not go 
in levying that tax, has also the right to say that a tax wnich you have levied will be 
ratified. 

Mr. WiNGO. In other words, you say if we can authorize the levy of current tax 
that we can authorize the State to levy back tax assessment; is that the idea? 

Mr. Knapp. That is the practical situation. Of course, we have got to have other 
legislation. Our State legislature has got to act. 

The settled rule seems to be that if the legislature had antecedent power to authorize 
a tax, it can cure, by retroactive law, an irregularity or want of authority in levying 
it, though thereby a right of action which had been vested in an individual should be 
divested. 

In other words. Congress has power to ratify the acts which it might have authorized. 

Mr. Favinger. Has not the legislature got that power without an enabling act? 

Mr. Knapp. If we do not trangress the limit or privilege which Congress has given 
us in section 5219. 

Mr. Favinger. So held in Bank v. Covington, where they actually did do that very 
thing to cure losses of taxes for eight years; the State legislature can pass an act back 
taxing to the extent that the tax be not discriminatory. 

Mr. Knapp. Yes. We are submitting that proposition. There are a lot of legal 
propositions, but we feel that there is no reason why Congress should not at least give 
us the right to test this question. The gentlemen have said that the banks do not 
want to refuse to pay taxes and are willing to pay taxes, but do not want to be sub- 
jected to losses on the part of their stockholders. 

Mr. WiNGO. I do not suppose there is any doubt in the minds of many lawyers that 
the legislature is authorized to make a levy for back tax, either on account of the 
neglectful failure to make assessment or by reason of improper assessment. But the 
question is whether or not, so far as national bank shares are concerned, Congress is 
authorized to ratify that. That is the only legal question that has been raised by 
lawyers. 

Mr. Knafp. Of course, as I say, it does not seem to me this is quite the place, really, 
for us to argue out all that question as we would in a court and brief it up. 

But Congress had a right, we must assume, in the first place, to say to the States, 
*^You may assess the national banks.'' The shares of national banks are treated, of 
course, as Federal agency, and yet they are organized for the profit of the people that 
are organizing them — there is no doubt about that^-not like post oflices or anything 
of that character at all. If Congress has the right to eay ' * You may do it under certain 
limitations," I think Congress has a perfect right to say that ''What you have done 
upon construction of that law under those circumstances is legal so far as Congress is 
concerned, and that the State may itself then go ahead and validate the tax." 

Mr. WiNGO. Have you got any general statute that authorizes you to make assess- 
ments and extend taxes against property which has failed to get on the tax books? 

Mr. Knapp. Yes; we have an omitted assessment provision. 

Mr. Wingo. Would that provision cover a failure to make a legal assessment, or 
does it cover such an omission? 

Mr. Knapp. If it was an omission of property — and that refers to real property, but 
the courts have held in New York, as 1 understand it, that omission is one thing, but 
irregular or low assessment is another. You can not increase it. 

Mr. Leber. I can give the gentleman several cases. 

Mr. Knapp. We have our own cases. There has not a person spoken here but says 
that it is very difl&cult under the present statute to define what is "other moneyed 
capital." We have thought of this thing from start to finish, from Alpha and Omega, 
and every other place, and we can not find any other classification that is better or 
fairer to everybody than to say to all the banks that the people must not have any 
fairer classification than that you must give all your banks. Ihey are peculiar, they 
are unique institutions; treat them all alike. They do not buy goods and trust to 
the market and advertising, etc., to do business. But they take the money of the 
people and establish the relation of debtor and creditor, and go ahead and loan it and 
accumulate their money. 

Mr. Stevenson. Do you mean to include unincorporated and private banks in the 
same thing? It is not included in the bill? 
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Mr. Knapp. No, they are not included in New York State, simply because we have 
not been able to reach them in the same way we could other banks. There was a bill 
introduced in the legislature at Albany which provides for the taxation of Just those 
institutions you are talking about. What fate it will meet I do not know. But 
I think it having been introduced by the chairman of the joint committee on taxation, 
Senator Davenport , who has been here , I am inclined to think that that or substantially 
that will go through. But if that were the amendment at this time we would utterly 
fail, so far as our validating power was concerned, in being able to prevent this great 
onslaught on our revenues' at the present time. 

Mr. Stevenson. But when we come to amend things to suit peculiar conditions 
we want the amendment to get through, because you will realize tnat private bankers 
who come in direct competition ought to be treated the same way. 

Mr. Knapp. He has a different situation with us. 

Mr. Stevenson. In a good many States here they are very active. It has been 
stated that a man in Indianapolis with $10,000 capital had $1,000,000 deposit, and 
we have to take that into account. 

Mr. Knapp. I want to say, Mr. Chairman and gentlemen, that so far as the tax com- 
mission of New York is concerned, and the other gentlemen associated with me, we 
certainly do appreciate your very great patience in permitting us to continue here 
so long m your presence and present these subjects. But we feel very earnest and 
very anxious about it, so far as our own State is concerned, as well as the other States. 
I wish you could have met all the gentlemen who came together here to frame this 
bill, which may be improved in form and may have some verbiage that will want 
to be changed, but I believe it is as fair a proposition to the banks and to localities as 
you can possibly make. I do not know how it can be done any better. 

The Chairman. I understand that there is a possible suggestion that you may 
modify your bill as regards that. 

Mr. Knapp. That is not a modification in principle at all, but just simply a little 
change in verbiage, so as to make it absolutely clear. 

The Chairman. The committee will now take a recess until 10.30 o'clock to-morrow 
forenoon. 

(Thereupon, at 5.45 o'clock p. m. the committee adjourned to meet to-morrow, 
Thureday, February 9, 1922, at 10.30 o'clock a. m.) 



Committee on Banking and Currency, 
• House op Representatives, 

Thursday, February 9, 1922, 

The committee met at 10.30 o'clock a. m., Hon. Louis T. McFadden (chairman) 
presiding. 
The Chairman. The committee will please come to order. 

Mr. Wingo, Mr. Saxe has sent me a copy of the letter which he sent you. I think 
it will be interesting to the member of tne committee, and I will have it put in the 
record-, because it is a continuation of Ms testimony and is his final conclusion, evi- 
dently, with regard to this measure. I will give it to the stenographer, so that it 
may be made a part of the record at this point. 
(The letter referred to is as follows:) • , 

Morris, Plante & Saxe, 
New York City, February 8, 1922, 
Hon. Louis T. McFadden, 

United States House of Representatives, Washington, D. C. 

In re McFadden bill (H. R. 9579). 

My Dear Congressman: For your information I herewith inclose copy of a letter 
which I have this day sent to Congressman Wingo, and I would appreciate an expres- 
sion of your ^dews thereon. 
I ours, very truly, 

Martin Saxe. 



February 8, 1922. 
Hon. Otis M. Wingo, 

United States House of Representatives, Washington, D. C, 

In re: McFadden bill (H. R. 9579). 

My Dear Congrbssi£An: Yesterday at the hearing I pointed out that the power 
to tax national bank shares was inherent in the States, and quoted from McCulloch v. 
Maryland to show that this was explicitly recognized in Marshall's opinion. 

I also pointed out that after Confess passed the national banking act, containing 
the provision (now sec. 5219) recogmzing the power of the States to tax national bank 
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not be at a greater rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such State. 

State legislatures in framing their systems of taxation have generally interpreted 
this restriction to refer to other competing capital; that is, State banks and banking 
institutions. 

On June 6, 1921, the Supreme Court of the United States in the case of The Mer- 
chants' National Bank of Richmond, Va., v. City of Richmond, decided that the 
words "other moneyed capital'* included the invested savings of individuals and 
that such capital came into competition with national banks. This decision raised 
a doubt as to the legality of the assessment of national banks and their shares in a 
majority of the States. In New York upwards of 100 actions have been commenced 
to prevent the collection of the 1921 tax and also to recover the taxes paid by the 
national banks in 1920. 

The tax officials of 25 States met in Washington in December last and prepared the 
bill (H. R. 9579) designed to amend section 5219, United States Revised Statutes, to 
harmonize the taxation of national banks with the laws of States affected by the 
decision in the Richmond case. 

The section under consideration was enacted when nearly all the States, including 
New York, had the general property tax. The rate on money and credits being the 
same as on all other personal and real property, which rate varied greatly according to 
the needs of the locality. This method was found very unsatisfactorv to the banks. 
The rates which they could charge for interest were uniform throughout the State 
while the tax rates upon bank shares varied from 1 to 7 or 8 per cent. In 1901 the 
l^slatwe passed the tmiform rate law for all banks, imposing a tax of 1 per cent on 
the book value of the shares of all banks; that is to say upon the value shown by adding 
together the issued capital stock, surplus and undividea profits, and dividing it by the 
number of shares issued. No deductions are allowed for real estate owned by the 
bank, or for any exempt property. Trust companies and savings banks psdd the tax 
as a franchise tax to the State, and State and National banks paid their taxes to the 
localities, including school districts. The banks pay the tax and charge it to the 
stockholders. 

This form and rate of tax has proven satisfactory to practically all the banks in the 
State for 20 years past, and we think, is generallly satisfactory now. 

In 1919 the legislature enacted a personal income tax law, which classes dividends 
from all stocks, including bank shares, as taxable income, and exempts all intangible 
property, except bank shares, from assessment and taxation, as personal property. 
The bank tax was continued as before. 

It is a significant fact that prior to the Richmond decision no action had been com- 
menced in New York State to question the validity of the tax, and it is also a sig- 
nificant fact that nearly all of the actions commenced since the Richmond decision 
have been commenced by the same associated group of attorneys. 

The bill under consideration in substance authorizes the legislature of each State 
to provide: 

JL. For the taxation of the real property of national banks as other real estate is 
taxed. 

2. For the taxation of either the income on shares of National banks, subject to the 
restriction that the rate shall be no greater than that imposed on State banks and 
trust companies. In other words, that national banks shall be treated no worse than 
other incorporated State banks. 

3. If the shares of the banks are taxed, those owned by nonresidents must be taxed 
in the district where the bank is located and not elsewhere. 

4. If the State has a personal income tax, and includes in individual taxable incomes 
the income from other bank shares, the income from national bank shares may also 
be so included. 

5. The bill also declares that taxes on national bank shares heretofore assessed, 
levied, or paid, in accord with the provisions of the bill, are legalized, ratified, ana 
confinned as of the date when imposed. 

Point I. The States should be permitted to tax national banks in their own way, biU 
without discrimination. — Such banks, being governmental agencies, can not be taxed 
without the permission of Congress, and no one will deny that such permission should 
be granted. It was granted by section 5219. The States still have that power, but 
54 years have brought about changes in the methods of State taxation, and in many 
States the statute is not applicable to present conditions. Either these methods 
must be changed and the tax laws of many States must be revised, or the statute must 
be amended to meet these conditions. Obviously Congress can not legislate for the 
States, and should not, by any act or omission, compel the States to reform their tax 
systems. It follows, therefore, that section 5219 should be amended in such a way 
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as to satisfy all reasonable requirements of the different State jurisdictions. Thirty 
or more States, represented by their tax officials, agree that the proposed amendment 
will accomplish just that, and will be satisfactory. Why shouldn't they have what 
they believe they need and want? The States can be trusted to treat all banks with 
fairness. 

Point II. The proposed amendment putting national banks on a parity with State 
hanks furnishes the besty the safest ^ and the most reasonable basis of comparison and limi' 
tation upon the power of the States that can be found.— St&ie banks can be taxed on 
their franchise. This is done in New York in the case of trust companies, but the 
rate is the same as on national banks. States are not liable to discriminate against 
their own banks, and can not against national banks. There is now absolutely no 
sentiment against national banks as such. 

If the taxation of national banks can not be measured or limited by the taxation 
of State banks, what other or better rule can be suggested? 

The present form of the statute which compares or limits the taxation of such bank 
shares to "other moneyed capital in the hands of individuals" is destructive of our 
New York Stat« bank tax and our personal income tax. We do not assess "other 
moneyed capital" except by the income tax, if our method of taxing the shares of 
national banks is contrary to 5219. Hence it follows that in New York we must 
return to the general property tax, and repeal our income tax or exempt national 
banks, and, in fairness, trust companies and other banks; or the section 5219 must 
l>e amended to meet the situation. 

Point III. The suggestion that the limitation clause should include other moneyed 
capital used in banking {unincorporated) is not practicable. — Individuals, copartner- 
ships, and other unincorporated private bankers, have no capital stock. They must 
be and are reached by other methods. 

(a) They pay a personal income tax from 1 to 3 per cent. 

(6) They pay a stock transfer tax of 2 cents a share, which amounts to about $6,- 
000,000 yearly, nearly as much as the national bai^ tax. 

(c) They pay, indirectly, a tax of 4J per cent on the net earnings of the corpora- 
tions whose stocks they hold and deal in. 

(d) They pay a transfer tax at death. Incorporated banks never die. 

Banks are naturally ij^ a class by themselves. They do not deal in commodities. 
They have no shelf- worn goods . They depend upon the confidence and good will of the 
community for their deposits, which is their stock in trade. The depositor is only 
a creditor of the bank. They pay low rates of interest, and invest for much larger 
returns. But the communities must also have the banks, hence the benefit is mutual. 

Other business corporations in New York pay a franchise tax of 4J per cent upon 
their net earnings. Why should the banks escape? 

Point IV. The clause in the bill permitting the taxation of the dividends from shares 
in the hands of individucds is no discrimination against bank shares, and is essential in 
the New York system. — The dividends from the shares of State banks and trust com- 
panies are also taxable in the same way. 

Dividends from the shares of all corporations are taxable. Our income tax is 
based upon the theory of a tax upon the recipient after the income is in his hands, 
and is measured only by the amount of the income, regardless of the source. Were 
it possible, we would include the income from all securities that are now exempt. 
This gives us a wide base and a low rate, 1 per cent on incomes of $10,000 and under, 
2 per cent from |10,000 up to 150,000, and 3 per cent on incomes over $50,000. No 
such low rate could be had if the dividends from shares of stock were exempted. 
They are exempted in Massachusetts and the normal rate is 6 per cent. The Federal 
crurtax includes dividends on stocks. 

It was perhaps unnecessary to include this provision in the amendment. The 
power to tax the income of the individual shareholder under a personal income tax 
law would seem to exist without it in States which have the power to enact a personal 
income tax law; but its necessity is made apparent by the decision of the United 
States Supreme Court in the case of Gillespie v. Oklahoma decided January 30, 1922, 
which seems to indicate that under the existing act of Congress, if the shares are taxed 
as property of the shareholders under the presumptive act, the income from the 
shares may not be taxed in addition, unless specific permission therefor is also given, 
if other intangibles of individuals are exempted from property tax, or are taxed at a 
lower rate than the shares of banks. In other words, to quote the language of the 
opinion, "Where the principal (in this case the bank shares) is absolutely iminune 
from interference, an inc[uiry is allowed into the sources from which no income is 
derived and if a part of it comes from such source (in this case bank shares) the tax 
is pro tanto void." 
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of 95 cents upon each $100 of valuation, the court held there was discrimination 
and the tax on the national banks invalid . (See Journal, July, 1921 , p. 15, for complete 
statement of this case.) 

EFFECT OF DECISION ON STATE TAX STSTEMS. 

Roughly speaking, aside from the taxation of real estate, the States may be divided 
into three classes: 

(1) States which adhere to the old personal property tax system, under which all 
personal property is taxed at a uniform rate, but where much personal property 
escapes taxation entirely, and such inequality as exists in the taxation of the remainder 
is on the basis of assessment or valuation. 

(2) States which have progressed to a classified personal property tax system, 
wherein different kinds of personal propert^r are classified and tax^ at different rates 
and wherein intangibles are coaxed out of hiding by reason of a lower rate of taxation. 

(3) States which have adopted an income tax, in lieu largely of a personal property 
tax, classified or unclasEdfied. 

While the Virginia decision has seemingly had no particular effect in the first 
stated class of States, it has had a material effect in a number of the other two. In 
Minnesota, for example, where money and credits are taxed (with certain exceptions) 
30 cents per $100, and obligations secured by real estate mortgages on which a r^iistry 
tax has been paid are exempted. Tax Commissioner Lord, on June 2&, wrote 
Senator Nelson that in the light of the Richmond decision, national bank stocks 
could not be taxed more than 3 mills on the dollar, if at all, and said: 

"In its present form this law (section 5219) as interpreted by the Supreme Court 
will disrupt the taxinj^ system of nearly every Northern State. It may compel us 
to repeal our very sat&actory 'money and credit' and 'mortgage r^^istry' tax laws 
and our law exempting State and mumcipal bonds from taxation; and unless amended 
is almost sure to result in injury to nearly every honest taxpayer in the State, includ- 
ing ultimately the national banl^s themselves." 

In North Dakota, where the owners of national bank shares were taxed in excess 
of the tax levied on ''other moneys and credits" in the hands of individuals, a deci- 
sion has been handed down holding; that section 5219 has been violated. 

In New York a suit is pending to invalidate the national bank tax because, in view 
of the income tax law, intangibles are exempt from taxation; and in Massachusetts, 
likewise, where there is also an ioicome tax law, a suit is pending against the city 
of Boston on behalf of the national banks. 

The widespread effect of the Virginia decision on many State tax systems has natu- 
rally created on the part of State tax officials a demand for immediate legislative cor- 
rection at Washington, rather than an attempt to make the State tax systems conform 
to the present national law. 

RESOLUTION OP NATIONAL TAX CONFERENCE. 

At the fourteenth annual conference of the National Tax Association (whose 
membership is composed largely, but not wholly, of tax commissioners and tax officials 
of the different States) held at Bretton Woods, N. H., September 12-16, 1921, there 
was a full discussion of the situation created by the Virginia decision, and the following 
resolution was adopted: 

"5e it resolved, That in the opinion of this conference, section 5219 of the United 
States Revised Statutes should be so amended as to permit the States to tax national 
banks or the shares thereof or the income therefrom, according to such systems as they 
msLy consider desirable, provided that such taxation shall not be at a greater rate 
nor impose a heavier burden than is assessed or imposed upon capital invested in gen- 
eral banking business and the income derived therefrom.'* 

BILLS INTRODUCED IN CONGRESS. 

On June 30 (calendar day, July 1, 1921) Senator Nelson of Minnesota at the instance 
of Commissioner Lord introduced S. 2200 to amend section 5219 to read as follows 
(matter eliminated in brackets; new matter in italics): 

*'Sec. 5219. Nothing herein shall prevent all the shares in any association from 
being included in the valuation of the personal property of the owner or holder of such 
shares in assessing taxes imposed by authority of the State within which the association 
is located; but the legislature of each State may determine and direct the manner 
and place of taxing all the shares of national banking associations located within the 
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State subject only to the two restrictions, that the taxation shall not be at a ^;reater 
rate than is assessed upon other moneyed capital [in the hands of individual citizens 
of such State] v^ed in banking and that the shares of any national banking association 
owned by nonresidents of any State shall be taxed in the city or town where the 
bank is located, and not elsewhere. Nothing herein shall be construed to exempt 
the real property of associations from either State, county, or municipal taxes, to the 
same extent, according to its value, as other real property is taxed.*' 

This bill was referred by the Committee on Banking and Currency to a subcommittee 
of which Senator Newberry, of Michigan, is chairman. The subcommittee have 
requested "the thoughtful consideration of the American Bankers' Association of this 
bill and their comments thereon." 

In the House on August 1 Mr. Volstead, of Minnesota, introduced H. R. 8015, which 
was referred to the Committee on Banking and Currency. This is identical with the 
Nelson bill, except that it provides that the taxation shall not be at a ^eater rate than 
npon other moneyed capital ''similarly situated and used in banking/' the words 
^* similarly situated" not being in the Nelson bill. 

The above bills were introduced prior to the conference of the National Tax Asso- 
ciation. Later and doubtless as the result of the resolution adopted at that con- 
ference Mr. Mills, of New York, on October 20, 1921, introduced H. R. 8784 to amend 
section 5219 to read as follows: 

''Sec. 5219. That the legislature of each State is authorized to tax the propertv or 
income of any national banking association located therein at the same rate and in 
the same manner as the property or income of banking associations or trust companies 
organized in such State; and the shares in any such association, or the income there- 
from, may be taxed to the owner of such shares, subject only to the two restrictions 
that the taxation shall not be at a greater rate than is imposed upon other moneyed 
capital, or the income therehrom, in the hands of individual citizens of such State 
and that the shares of any national banking association owned by nonresidents of 
any State, or the income therefrom, shall be taxed in the city or town where the bank 
is located and not elsewhere." 

This bill is now in the hands of the House Committee on Banking and Currency. 

COMMENT ON PENDING BILLS. 

Section 5219 was enacted when the old uniform personal property tax system was 
universally in vogue and before the development of property classification and income 
tax systems in a number of the States. If we assume that a broadening of section 
5219 IS bound to come to permit of income as well as property taxation and to permit 
of the taxation of national banks directly inst^td of taxing the shareholders (waiving 
the question whether any amendment is wise or unwise) it is important for all banks, 
State as well as National, to consider how the section can best be amended to insure 
that bank property, while bearing its fair share of the tax burden, shall not be over- 
taxed. If the national law guarantees the national banks against overtaxation, the 
States will not discriminate against the State institutions. 

All the pending bills are based on the view that national banks are sufficiently pro- 
tected where the taxation is not greater than that imposed upon State banking insti- 
tutions. Under these bills national bank taxation could be at any rate provided only 
State institutions were equally taxed. Banks as a class could be largely overtaxed 
by an unfriendly State government as compared with other property or income. It 
would seem that such a basis of equality would afford insufficient protection and that 
the rate of taxation imposed upon all corporations in the State organized for profit, 
excepting probably mutual savings banks, should be the maximum limit beyond 
which national banks could not be taxed ; or if State and National banks are to be put 
in a class by themselves for purpose of taxation, there should be some limit placed 
thereon, such as 1 per cent ol capital, surplus, and undivided profits, including real 
estate, in the case of property taxation, this being an approved rate in a number of 
classification States or, in the case of income taxation there should be a provision that 
it should not exceed a certain rate per cent. 

It will be observed that the Nelson and Volstead bills retain the present system of 
personal property taxation on the shareholder and simply change the basis of equality 
from "other moneyed capital in the hands of individual citizens" to "other moneyed 
capital used in banking." These bills, however, were framed and introduced before 
the meeting of the National Tax Conference and it is fair to assume they will be 
abandoned in favor of the Mills bill which provides for taxation of a national bank 
directly upon its property or income and also pro^ddes for taxation of the national 
bank shareholder upon his property or income. 

87353— 22— FT 2 8 
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The Mills bill, however, would seem to have several objectionable features. First, 
as to the taxation of national banks directly upon their "property.*' The property of 
a national bank includes all its resources and a State law might disallow a deduction 
of debts, in which event a national bank could not deduct its deposits and might be 

E laced under a very heavy tax burden. The nonallowance of debt deduction might 
e so generally applied as to constitute no ground of relief because of discrimination, 
and banking institutions would pay more heavily than those whose debts were less. 
It would seem that the taxation of a national bank upon its property should be con- 
fined to a tax upon its "capital, surplus, and undivided profits." The Mills bill is 
further objectionable in that it permits of double taxation both on the property or 
income of a national bank and on the property or income of the owner of the shares. 
As to this latter, it is to be noted that the Alills bill retains the measure of equality of 
the present section 5219 "other moneyed capital in the hands of the individual citi- 
zens of the State," and in this respect differs from the Nelson- Volstead bills, which 
seek to change the measure of equality to "other moneyed capital used in banking" 
in view of the decision of the United States Supreme Court. The Mills bill, however, 
in its pro\dsion for the taxation of national banks directly on their property on income, 
provides that it may be "at the same rate and in the same manner as the property or 
income of banking associations or trust companies organized in such State. The 
objections to this measure of equality have already been noted. 

QUESTIONS FOR MEMBERS. 

In the present situation, with pressure bein^ brought upon Congress from a number 
of States for the enactment of amendatory legislation along the lines of pending bills, 
it will be of material aid if each member of the Federal Legislative Council (and such 
other members of the association to whom this circular is especially forwarded) will 
give their thoughtful consideration to the subject, such information as will be helpful, 
and their constructive suggestions. In thife connection your views upon the following 
will be helpful: 

(1) Your views as to retaining section 5219 unchanged. 

(2) Assuming some amendment of section 5219 can not be prevented or is desirable, 
your views as to the Nelson- Volstead and especially the Mills bill. 

(3) Is taxation of national banks at the same rate as imposed on State banks a 
sufficient protection? 

(4) If not, should a limit be urged of taxation on capital of 1 per cent or on income 
of 6 per cent or some other rate? 

(5) Would it be preferable, instead of fixing a limit, to urge taxation at no greater 
rate than is imposed upon other stock corporations in the State? 

(6) To support a contention that a limit of taxation the same as State banks is 
insufficient protection, kindly give a statement of concrete instances, if possible, of 
past discrimination against bani^s generally. 

(7) Do you see any objection to an enlargement of authorized power, under proper 
restrictions as to overtaxation, so that the States, instead of being confined to a prop- 
erty tax on the i^areholders of national banks, could tax the banks themselves on 
either their capital, surplus, and undivided profits or their income, but not on both, 
or in lieu thereof, the shareholder on his property or income? 

(8) Along the lines of the above, what are your comments, suggestions and criticisms 
on a form of amendment (tentatively prepared by general counsel as a basis for 
discussion) as follows: 

TENTATIVE BILL. 

Amend section 5219 United States Revised Statutes to read as follows: — 

Sec. 5219. The legislature of each State or any political subdivision or tax district 
thereof acting under authority of the State may assess and tax. 

(a) Any national banking association located therein upon its capital stock, surplus^ 
and undivided profits, or in lieu thereof upon its income, subject to the restriction that 
the taxation shall not be at a greater rate nor impose a greater burden than is assessed 
or imposed upon other stock corporations in the State competing or noncompeting 
(and m no event shall the property tax exceed 1 per cent of the book value of 
the capital stock, surplus, and undivided profits nor the income tax exceed 6 per 
centum of the net income of such association). 

Note. — Subdivision (a) permits an alternative tax upon either the capital, surplus, 
and undivided profits or upon the income of national banks, restricted to the rate 
imposed upon other stock corporations. Is this too broad? The Federal income tax 
does not single out banks as distinguished from other business corporations. Why 
should the State? Appended in parentheses is a limitation of 1 per cent upon the 
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property tax and 6 per cent upon the income. This limitation is designed to provide 
an alternative should the taxation of national banks be restricted simply to that which 
is imposed on State banks. The 6 per cent maximum income figure is, of course, 
purely tentative and subject to suggestions and correction. 

(b) In lieu of the taxation permitted in subdivision (a) the owner of any national 
bank shares upon his property in or income from such shares subject to the restric- 
tions that the taxation shall not be at a greater rate than is assessed upon other moneyed 
capital invested in the corporations mentioned in subdivision (a) and that the shares 
owned by any nonresident of the State shall be taxed in the city or town where the 
bank is located and not elsewhere. 

Note. — ^This would permit a State to tax the shareholder upon his property or 
income, where it did not tax the national bank directly, restricted as in subdivision 
(a). It also preserves the provision of existing law that a nonresident shareholder 
shall be taxea where the bank is located. 

(c) Nothing herein shall be construed to exempt the real property of associations 
from either State, county, or municipal taxes to the same extent, according to its 
value as other real property is taxed; provided that where property taxes are imposed 
under subdivision (a) or (b) the value of the real estate, if separately taxed, shall be 
deducted. 

Note. — This reenacts the existing provision of section 5219 as to the taxation of 
real estate with an added proviso against double taxation in case of property tax on 
bank or shareholder by requiring real estate separately taxed to be deducted. 

A general sunmiary of your views as to pending bills and what should be the attitude 
of the association on this subject will be appreciated. 

Kindly communicate the information to the undersigned for presentation to the 
administrative committee. 

Thomas B. Paton, 
General Counsel and Secretary to the Committee on Federal Legislation, 
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Maryland: John W. Ennis, cashier Pocomoke City National Bank, Pocomoke City. 

Maseachusetts: E. A. Onthank, president Safety Fund National Bank, Fitchbuig. 

Michigan: Gus Hill, president First National Exchange Bank, Port Huron. 

Minnesota: C. L. Hansen, president First National Bank, Thifef River Falls. 

Mississippi: G. J. Hauenstein, cashier First National Bank, Hattiesburg. 

Missouri: R. R. Calkins, vice president American National Bank^ St. Joseph. 

Montana: R. J. Covert, president Merchants National Bank, Billings. 

Nebraska: Ford E. Hovey, president Stock Yards National Bank, Omaha. 

Nevada: Vacancy. 

New Hampshire: Harold W. Brown, treasurer Strafford Savings Bank, Dover. 

New Jersey: El wood S. Bartlett, cashier Atljintic City National Bank, Atlantic City. 

New Mexico: D. T. Hoskins, vice president First National Bank, Las Vegas. 

New York: Delmer Rimkle, president Peoples National Bank, Hoosick Fidls. 

North Carolina: J. Elwood Cox, president Commercial National Bank, High Point. 

North Dakota: R. E. Barron, president Second National Bank, Minot. 

Ohio: A. E. Adams, president First National Bank, Youngstown. 

Oklahoma: Guy C. Robertson, vice president First National Bank, Lawton. 

Oregon: E. H. Sensenich, vice president Northwestern National Bank, Portland. 

Pennsylvania: David Barry, casni3r First National Bank, Johnstown. 

Rhode Island: Henry L. Wilcox, vice president National Bank of Commerce, 
Providence. 

South Carolina: J. P. Matthews, president Palmetto National Bank, Columbia. 

South Dakota: J. A. Britzkau, president American National Bank, Redfield. 

Tennessee: Charles A. Ljrerly, president First National Bank, Chattanooga. 

Texas: J. W. Hoopes, vice president South Texas Commercial National Bank, 
Houston. 

Utah: Frank B. Cook, President Columbia Trust Co., Salt Lake City. 

Vermont: George H. V. Allen, president Allen National Bank, Fair Haven. 

Virginia: Giles H. Miller, vice president and cashier Lynchburg National Bank, 
Lynchburg. 

Washington: J. A. Swalwell, president Union National Bank, Seattle. 

West Virginia: R. E. Talbott, cashier Citizens National Bank, Philippi. 

Wisconsin: Olver C. Fuller, president First Wisconsin National Bank, Milwaukee. 

Wyoming: Sumner Miller, cashier Pine Bluffs State Bank, Pine Bluffs. 

In addition to the names listed above, the Federal legislative council, as per by-laws 
of the association, is composed of the presidents and first vice presidents of the divi- 
sions and sections, and the vice presidents of the association and of the trust companies, 
savings bank, national bank, and State bank divisions in each State. 

Mr. WiNGO. Now we have the record complete on each side. 

The Chairman. Did I understand you to say. Judge Paton, that you sent out 100 of 
these? 

Mr. Paton. Yes. 

The Chairman. How many replies did you get? 

Mr. Paton. I probably received about 50 replies. 

The Chairman. Do you care to state to the committee, by just boiling it down, 
whether they were in favor of or against such a proposition? 

Mr. Paton. The majority of the replies answered question No. 3, I think it was, 
which dealt with the problem of equalizing and putting in the same boat national 
banks and State banks by saying that that would be unsatisfactory, but there was a 
dearth of reasons given. 

Mr. WiNGo. In other words, they gave conclusions but not the reasons? 

Mr. Paton. Yes; they gave con elusions without the reasons. We were considerably 
at sea. There certainly was an attempt to get a concrete expression from all bankis 
as to what would be the result in their respective States of this proposed change. 

The Chairman. And it only tended to add confusion? 

Mr. Paton. I endeavored to have a special committee appointed. It was appointed 
and made responsible to the banks. 

The Chairman. That is the Sands committee? 

Mr. Paton. That is the Sands committee. 

Mr. WiNGO. Is that the committee that got together the concrete amendment that 
Mr. Sands brought in here? • 

Mr. Paton. Yes. 

Mr. Wingo. That grew out of the conference of this committee, did it? 

Mr. Paton. That grew out of the conference of this committee; yes, sir. That 
was agreed on in WaSiiugton this week. 

Mr. Luce. Mr. Chairman, may I interrupt for a moment? 
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Mr. Paton. Will you pardon me for a momeixt? I may say that after the last 
bearing at which the tax commissioner's side of the case was presented, we sent out 
a night letter to each one of our Federal legislative councils, and to each secretary 
of each 'State bankers' association, notifying them of the fact thkt there would be a 
hearing here on the. 7th of February, and asking them to send a representative 
prepared to show the tax conditions in their respective States, and also to come with 
constructive suggestions. As a result, there were about 60 representatives assembled. 

Mr. WiNGO. From how many States? 

Mr. Paton. I should judge about half the States, or about 24 or 25 States. We 
haa a conference all day Monday, in which the viewpoint of the different States was 
presented, and Monday night our committee got together and drafted this suggested 
amendment which seemed to be the best thing we could suggest, if there was to 
be any amendment of section 5219. At the hearing on yesterday and the day before 
those representatives were here and gave your committee the various phases to the 
situation and the different angles of this subject. 

Mr. Luce. Mr. Chairman, while Judge Paton is on his feet, may I ask a question? 

The Chairman. Yes, certainly. 

Mr. Luce. As I have been mmling over this thing, Judge Paton, I have been more 
and more impressed with the difficulities attendant upon carrying out a system that 
would insure the national banking system the protection that was contemplated by 
the Statute and, at the same time, interfere as little as possible with the views of the 
different States as to taxation methods. Of late years there has been a tendency in 
legislation to meet situations of this sort by recourse to some quasi-judicial authority, 
starting with the Sherman antitrust law and working down through various agencies 
since established, as particularly in the case of the Federal Trade Commission. There 
has been, as I say, a tendency to escape the attempt to forecast specific conditions 
by giving general powers to quasi- judicial bodies. Have your associates or you 
yourself any thought whatever as to the methods of handling the situation? 

Mr. Paton. With reference to taxation, I think not; that is to say, we have not given 
consideration to whether it would be practicable to vest in a governmental agency, 
such as the Comptroller of the Currency, the power to regulate or limit the taxation 
of national banks. 

Mr. Luce. I should not put it just that way, but rather should say to determine 
whether any State legislation is unjust or dangerous or inimical to the national banking 
system. 

Mr. Paton. I think no consideration, so far as I know, has been given to that phase 
of the subject. The proposition is rather a new one to me, but I do think there might 
be something in it. 

Mr. Luce. Personally, it seems to me an undesirable method of procedure. I have 
never sympathized with the process, but I have recognized that perhaps it is the only 
recourse where it is impossible to anticipate by legislation all the circumstances that 
may arise. 

Mr. Paton. There should be some agency of the Government to protect national 
banks from extinction. 

Mr. Luce. We all agree to that, and I trust you may have gathered from questions 
put to witnesses that we have neither a feeling of hostility nor favoritism, but that we 
are trying to hold the scales of justice equally. 

Mr. Paton. I realize that very well. 

Mr. Luce. It seems to me that your friends in their testimony have advanced the 
extreme dangers very effectively and usefully, but have not particularly addressed 
themselves to this question of what we are going to do about it. 

Mr. Paton. That is the problem exactly. 

Mr. Blodgett suggests that the Supreme Court of the United States protects th«m 
under the present law; that is, under the present section 5219. But the trouble is that 
is not lived up to by the tax commissioners. 

The Chairman. Mr. Leser has to go away and would like to be heard at this time. 
If you have something further, I will ask you to defer it and yield to Mr. Leser at this 
time. 

STATEMENT OF 2CB. OSCAK LESER, MEMBER OF THE STATE TAX 

COMMISSION OF MARYLAND. 

Mr. Leser. Mr. Chairman and gentlemen of the committee, I have very little time, 
but I do feel that I want to say a word in praise of the way in which this hearing has 
been conducted. I do admire it very much. I think the idea of a man being inter- 
rupted by those around the table when the subject is fresh in one's mind, instead of 
waiting until his statement has been completed, is a good one. When you are in the 



224 STATE TAXATION OF NATIONAL BANKS. 

courts and you make a statement which is questioned, they take you up right then and 
there and do not wait. So, if you feel disposed to ask me anything, go right ahead. 

I want to touch on two or three topics. We have in Maryland the general property 
tax — that is, the same rate of tax on all property — and all property is theoretically 
taxed. 

In 1896, at the instance of the bankers, an act was passed reducing the rate on bonds 
and shares of foreign corporations — that is substantially all it covers — to 30 cents per 
$100, that bein^ a flat rate and uniform throughout the State, plus the State tax rate 
which at that time was about 16 cents. Since that time the law has been amended 
to make the State tax exactly 15 cents, so we have a total burden of 4.5 mills on the 
dollar, which applies only to productive secutities. It does not include the mort- 
gages. Bank deposits are exempted under a court decision. 

It does not include public obligations of counties and towns; it does not include 
book accounts or mercantile paper. What is the result of that act? In the very first 
year, under imperfect administration, the assessments in the city of Baltimore, for 
which figures are available, increased from $6,000,000 on that class of property to 
$60,000,000. Year by year there was a progressive increase, and to-day the amount 
on the books is $266,000,000. That, of course, has been an experience that has been 
paralleled by the other States. Pennsylvania blazed the way. They had the first 
classified system of taxation. Maryland, no doubt, followed Pennsylvania, although 
I do believe that the success achieved in our State has tended to bring the Pennsyl- 
vania system into greater prominence than it had ever known before. 

Immediately the national banks of Baltimore challenged that act. That is not a 
new question. The national banks of Baltimore challenged that act and claimed that 
they were entitled to the 30-cent rate. The suit was brought in the Federal court by 
the National Bank of Baltimore, and there was proof there that the private bankers 
were given a 30-cent rate on their investments. So we had that question in that case. 

In a very carefully written opinion by Judge Morris in the second circuit, found in 
92 Federal Reporter, these points that are raised are discussed and disposed of. The 
case, I may say, was appealed to the circuit court of appeals, and is reported in 100 
Federal Reporter. There, again, you will find an illuminating discussion of this sub- 
ject. 

The decision of the circuit court of appeals was affuroed and the banks were held 
not entitled to the 30-cent rate on the ground that, first, the property reached by it 
was not in any material amount in competition with national banking capital, and so 
far as private bankers were concerned it was held that that amount was negligible. 

Mr. Stevenson. Then the decision there was if there had been any actual competi- 
tion in material amount it would have been vulnerable; but the question of fact was 
established, as it has been established in a great many cases, that it was negligible 
competition. 

Mr. Leber. Exactly. We must keep in mind that we have many private bankers 
in Richmond. In Richmond the real estate agent is a private banker. The law 
defines him as a private banker and makes him pay a license. I have here simply a 
short extract from the decision of the court in that case touching on that private 
banker question. 

Mr. WiNGO^ The Baltimore case? 

Mr. Leser. Yes, It reads: 

'* If a banker with $200 of his capital buys $10,000 worth of bonds and carries them 
with the aid of loans from banks or trust companies it is the $200 of moneyed capital 
that comes into competition with the moneyed capital represented by the shares of a 
national bank and not the $10,000 of bonds; or if a banker buys commercial paper 
a^d with his indorsement rediscounts with a bank it is not his moneyed capital, but 
the bank's capital or its deposits which he is using. So it may be true that the pri- 
vate bankers of a city are doin^ a large volume of business, and at the same time it may 
be true that the moneyed capital of their own which they are using is insignificant. " 

In the Richmond case comparison is made, even if we assume it is all moneyed 
capital and not capital that the bank uses but the assessed value of the bank shares. 
The assessed value of bank shares amounts to $14,000,000 for the State banks and the 
national banks. That is arrived at after deducting the real estate. 

The resources of the banks in 1915 surely must have been from 30 to 40 millions. 
Therefore, if you will make a comparison between 6,000,000 and 40,000,000, you will 
find it is insignificant. If you will eliminate private investments and mortgages, 
you will find fliat the facts in that case, if they had been developed, would have led 
to an entirely different decision. That illustrates why in those years no other bank 
succeeded in upsetting such a law. No bank will be able to prove it where they 
have a classified rate. 

Mr. WiNGO. May I interrupt you there? 
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Mr. Leser. Yes. 

Mr. WiNGO. I have just naturally arrived at a coildusion that is possibly different 
from yours. Your contention, as I understand it, is that the Richmond decision was 
founded upon the failure to present facts which would have established a lack of 
competition, and if what you say is true had we not better leave section 5219 as it is 
and tell the State taxing authorities to make proof of the facts in each case and not 
rest on the law in the Richmond case? In other words, if what you say is true, that 
you could have rebutted the facts alleged in the Richmond case, what is the necessity 
for changing the law? 

Mr. Leser. Very good. If you want to have a perpetual stew of litigation, well 
and good. 

Mr. WiNGo. Do you think it is possible for Congress to do other than lay down a 
general rule and leave the application of the rule to the States? 

Mr. Leser. That is true. 

Mr. WiNGO. And the general interpretation and the application by them of that 
rule is to be left to the courts? 

Mr. Leser. Yes; but if there is a rule in the law which has no business being there 
and which provokes litigation, strike it out. I say absolutely that there is no hurtful 
competition against national banks, except from State banks or trust companies. 

I will take the city of Boston, if you please, as an example. There they have an 
enormous amount of capital that is handled by the so-called private bankers of Boston. 
Prior to the passage of the Massachusetts income tax law these private bankers were 
taxed on th€?ir capital. The bank shares were taxed at their market value. Even 
private bankers — I haven't the figures at hand — ^are not taxed, I am willing to asssert 
on an equality with the banks. What I mean is that the way the general property 
tax works there was inevitably a compromise arrangement by which some arbitrary 
tax was put upon these people. Is it not a fact that as a result of the income tax in 
the State of Massachusetts the private banker pays more taxes than he did before? 

Now, how is-the banker hurt? If he pays more dollars under the income tax than 
Ive pays under some other basis of taxation, how are the banks hurt? They are not 
hurt, because you can prove whether a man is hurt by the way he acts. How have 
the national banks of Boston acted about this? If they were badly hurt, what would 
they do? They could apply to the courts and say so. 

I asked a gentleman n*om Boston how many banks there were in Boston and he 
said he did not know. You may be interested to know that I have made a count and 
.find there are 18 national banks in the city of Boston. One national bank took 
umbrage at this income-tax law of 1915, and it brought suit. It is not as if it were 
bringing suit on behalf of all. the others. The others, if I am correctly informed, 
still have taken no recourse. Yet, in face of the fact that these gentlemen filed a 
brief and made a protest and did everything they could to change this law, the law 
was enacted, and with all that notice before them all the other national banks of 
Boston were satisfied. I argue from that that they were not hurt. That is the point 
that I am getting at. 

i want to show you, before I leave the subject, what happened in Maryland. As 
the result of this decision of the circuit court of appeals that competition from private 
bankers — and we have relatively as many private bankers in our city as they have 
in the other cities — was not substantial competition and that they could not hide 
behind it, the banks were so well persuaded by the reasoning of the court in that 
case that they settled their taxes. They had accumulated up to that time $600,000 
of taxes. They paid them and did not appeal that case. 

At that time national banks. State banks, and trust companies were subjected to 
the full local property rates on their shares, and as most of the shares were held in 
Baltimore City, that rate was about 2 per cent. So they carried the case no further, 
but paid the tax, the $2 per hundred, although this 30-cent tax was imposed upon 
other so-called moneyed competing capital. They have done it for 21 years and 
there has never been a protest. 

In 1914, just to show how prejudiced we are against national banks, the tax rate 
was reduced to 1 per cent, and it was reduced without reducing the tax on trust 
companies. They did not get the 1 per cent rate until six years later, in 1920, but 
to this day the surety companies that had been previously grouped in the same class 
are still paying the full local rate which, in the meantime, has gone up to 3 per cent. 
I want to say to you that there is no prejudice against national banks or any other kind 
of banks in my State. 

I think it is very essential to find out whether, as a matter of fact, there is any- 
thing in this private banking proposition. 

Let us take the situation in New York. I am willing to assert that I believe that 
if an investigation were made the amount of taxation that these private bankers 
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pay to-day under the income-tax law of New York is vastly greater than the amount 
of tax that they paid when they were supposed to be paying on an equality with these 
other institutions. 

Why should we fool ourselves about this proposition? Isn*t it perfectly silly to 
say that if the asme rate is put on intangible property that is put upon bank shares 
the banks have no complaint. If there is a rate that collects no money from the 
banks, all right; but if there is a rate that makes moneyed capital pay big money, 
what then? In my State it is tenfold, and to-day it is seven times as much as in 

Mr. Win GO (interposing). It is not measured by the rate but by the revenue it 
produces. 

Mr. Leber. Absolutely. Who cares what the tax rate is? It is the tax dollar that 
you pav under that rate or any other rate that counts. That is my point. 

You have the Government of the United States expressing itself on this question. 

I showed you in my previous statement that the national banks of the District of 
Columbia are taxed at the rate of 6 per cent on their gross earnings, which is double 
the tax in my State and double the tax in New York under the New York law. In 
spite of that fact private bankers are taxed under the 30 per cent rate on whatever 
taxable securities they have . 

You have the official expression of this Congress that there is no hurtful comi>etition 
between private bankers and national bankers. In fact, there is no such competi- 
tion. The national banks would not get rid of the* private bankers if they could. 
They get business from them; they are feeders for them. 

I was amused at the argument of the gentleman from Georgia. He wants the sec- 
tion to stand, and yet he develops a condition where, without a classification law, 
the banks have voluntarily submitted to something which puts their property on a 
75 per cent basis and puts competing intangible property on another basis; in other 
words, without a law they voluntarily submitted to a tax seven and one-half times 
as great as is put on competing moneyed capital. Yet he comes in and wants this 
to stand. 

Just a few words on the question of prejudice. It was broueht out that the national 
banks have 519,000 shareholders in the United States. I do not know how many 
shareholders State banks and trust companies have, but as they are hooked together 
their interests are alike. Probably they have equally as many. Let us say a million 
shareholders. Add to that number all the people who are interested in the banks — 
employees, families of these stockholders, friends of the stockholders, depositors in 
the banks, and the men who do business with the bankers. You have there a per- 
fectly formidable phalanx of citizenry. You have there people who are not going to 
stand idly by ana suffer an injustice. 

In Richmond, where was the prejudice to the banks? They had a general prop- 
erty tax up to 1915. Then they were permitted by an amendment which was passed 
before, but I think became effective at that time, to inti^uce a system of classifica- 
tion. The rate on banks was made less than before. At the same time the rate on 
this supposedly compating moneyed capital was made still less. The banks were 
not hurt. Revenue was increased. Now then, that is not evidence of unfriendli- 
ness on the part of the State. They did not have to reduce the tax on bank shares, 
but they did; they did not have to allow for real estate, but they did; they did not 
have to allow a deduction of the debts of the shareholder, but they did. 

Mr. Stevenson. Will you permit an interruption? 

Mr. Leser. Yes. 

Mr. Stevenson. Under the Britton case the)^ had to. If they allowed a man who 
loaned generally to deduct debts from his credits, then they had to allow the stock- 
holders to. 

Mr. Leser. I mean they did not have to allow the other fellow. Don't you see, the 
price of allowing $4,000,000 deduction from the 30-cent rate was an allowance of 
deductions of I don't know how many millions of dollars from the $1.40 assessment. 
They could have passed a law which would have deprived both classes of deductions. 
Not only the real estate that the banks owned is deducted, but if the banking house 
is owned by a corporation of which the bank owns the majority of the stock, the bank 
is given a proportionate credit on the real estate. That is the only State I know of 
that does it. The rate is $1.40 for city purposes. Is there anything extraordinarily 
monstrous about that? The State rate is 35 cents. Is that terrible? At the Same 
time they made that rate this intangible property had to pay a rate of 65 cents. There 
was no unconscionable burden on the banks at that time. But what has happened? 
We have a decision which in effect says you are injured by a lower rate — ^a 95-cent rate. 
I am speaking of the total State and local rate on competing money in the hands of 
private individuals. Therefore, we give you relief. Your tax can be cut down to 
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that figure. And so they are to cut down that 95 cents to 50 cents. There is a simple 
plan. 

The Chairman. You say there is a bill pending? 

Mr. Leber. Yes; there is a bill pending; they gave me a copy. 

The Chairman. Suppose you put a copy of it in the record. 

Mr. Leser. I shall be glad to, but it is a big thing. 

The Chairman. Then never mind. 

Mr. Leser. I think they are right about it. I think the rate ought to be lower. 
They will not collect a^ much at 50 cents as they will at 30 cents. Our rate is too 
high. But, nevertheless, is it not proof, as a matter of fact, that there is no injury to 
them? That is what I am getting at. Wouldn't you do substantially the same thing? 
Wouldn't you give them all the protection that the banks are entitled to if you elimi- 
nate the question of privately held investments and hook them up with the natural 
group of State banks and trust companies? 

Mr. Stevenson. I understood you to say that Pennsylvania first adopted this and 
then Maryland followed? 

Mr. Leber. Yes. 

Mr. Stevenson. As I understand it, Pennsylvania has a 4-mill rate on all intangibles 
as well as on national bank stock. 

Mr. Leber. Yes, except the 5-mill rate on certain intangibles where the tax is 
collected at the source. 

•Mr. Stevenson. Under the Boyer decision thsy put competing money on the same 
level. 

Mr. Leber. Under the Boyer decision Pennsylvania reduced the rate to the rate 
on intangibles, but if they had waited for a later decision they would not have done 
that, because this Boyer decison seemed to assume that those banks were in competi- 
tion with national banks. 

Mr. Stevenson. I wanted to get that for the record. 

Mr. Leber. I thank you gentlemen for your attention. 

The Chairman. Mr. Law, do you want to make a statement now? 

Mr. Law. Yes, sir. 

STATEMENT OF MK. W. W. LAW, PRESIDENT STATE TAX COMMIS- 
SION OF NEW YORK, ALBANY, N. Y. 

Mr. Law. I want to start, Mr. Chairman, with the statement that there has been 
a wide misunderstanding with regard to the meaning of section 5219 in years past 
and particularly with regard to the meaning of the words ''other moneyed capital." 
It is idle to go into the questioli of who is right and who is wrong and whether or not 
the taxing authorities were correct in considering that only competing moneyed 
capital was the limitation or whether they were wrong in so considering. I want 
simply to advance the proposition that there has been a wide misunderstanding 
and that the States generally assumed from the decisions that the limitation as to 
the tax on bank shares was a tax on State banks. 

I want to make the further contention that that understanding has been changed 
by the Richmond decision, and we find that we have been proceeding under an 
understanding which to-day is clearly contrary to the supreme law of the land as 
expressed by the Supreme Court of the United States; and that is the reason why 
we are here. 

The State systems have been built upon the understanding that the limitation of 
the tax on national banks is the tax imposed upon State banks. That we find will 
not hold under the Richmond decision. Therefore, in a very large proportion of the 
States of the Union something has to be done. 

Mr. Paton. How many States? 

Mr. Law. The statement was made that there were 18 States; that there are 30 
States in which this general property tax still prevails. 

Mr. Stevenson. I would like to have a list put in showing those States. It would 
be helpful to us. It has been said that there are 18 States, from time to time. When 
we come to consider the matter this list might be helpful. We ought to have a list 
of the States. 

Mr. Law. I haven't the figures, but I accept the statement because it sounds about 
right. 

Mr. WiNGO. Hasn't your commission information from which they prepare statis- 
tical abstracts of the tax laws of the different States, and which would give the com- 
mittee the information desired? 

Mr. Law. Yes. 
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Mr. WiNQO. It is ]U9t simply a statistical abstract showing each State in which they 
have the general property tax that applies to real estate, bank stocks, notes, and 
everything else, and indicating whether or not they have the income tax and the 
share stock tax. 

It would show whether they have an intangible tax, whether they have a general 
property tax, and so on. That would be of value. It would not necessarily have to 
DO long. A tabulated statement of that kind would be extremely valuable. It 
might take the chairman of the committee weeks to acquire that information whereas 
you can obtain it verv readily. 

Mr. Law. I would be glad to prepare such a statement and submit it to the chair- 
man, but for the purpose of this discussion I am perfectly willing to accept the state- 
ment which was made by the opponents of the bill — and this is tentative — ^that there 
are 18 States that have already abandoned the general property tax, and that the 
tendency is marked among the remaining States to abandon it and to go to the classi- 
fied system or income tax system; and there are amendments pending in a number of 
the States with that proposition in mind. 

The Chairman. Will you furnish that for the record? 

Mr. Law. Yes; that is what I understand is to be done. 

The Chairman. Of course, in connection with what Mr. Leser has said, I realize 
the difficulties in the way of an attempt to classify. The national banks object to the 
classification of their banks, for taxation purposes, with State banks and trust com- 
panies. 

Mr. Law. Yes. 

The Chairman. Would it be possible in writing this law to take an average of the 
different forms of taxation? For instance, in your State you have three classes. 
Would it be possible to strike an average and make that the basis of action? What 
would you say about that? 

Mr. Law. I would say, Mr. Chairman, that it is impracticable, because as a system 

fx)ws taxation becomes more complicated. The taxes are in so many different forms, 
or instance, personal property pays an inheritance tax. The State inheritance tax 
may go as high as 3 per cent, in our case, while the Federal inheritance tax goes as high 
as 50 per cent. That is a very considerable tax. It is a very important factor that, the 
individual with property to dispose of and to handle has to consider. You can not 
possibly state the percentage or how that affects his tax. These matters have to be 
taken into consideration in regulation of the individual's affairs. That is only one 
example, but there are others. I think it would be impossible to make a definite 
and clear average that would stand the tests of the courts. It would be open to any- 
body who wanted to escape taxes to go into court and make it impossible to get any 
definite proof. 

The Chairman. I wanted to get your views on that. 

Mr. Law. Yes. 

The opponents of the McFadden bill have made a definite proposition. They say 
to leave tne limitation on taxation of national banks as it is, namely, the tax imposed 
upon individual capital. 

Mr. Stevenson. Competitive individual capital, as the Supreme Court has con- 
cluded, or other moneyed competitive capital. 

Mr. Law. Well, the wording of the bill is what I was taking. 

Mr. Stevenson. The wording of the bill is based, of course, I should take it, upon 
what the Supreme Court said "other moneyed capital" means; that is, ''other mon- 
eyed competitive capital." 

Mr. Law. Other moneyed competitive capital, but I will say that with the reser- 
vation that it is impossible to say what other moneyed competitive capital means. 

Mr. Stevenson. I do not believe there is one case in a hundred that will ever win 
out, because I do not believe they will be able to establish that the other money is 
competitive. 

Mr. Law. The opponents of the McFadden bill make this suggestion, that the 
States be permitted to impose a corporate income tax against the property of the 
banks, as I understand it. 

Mr. Paton. It is an individual income tax against the income of the shareholder 
based on the corporate income; in other words, it would not be simply the income 
that the shareholder received from dividends, but it also includes the undistributed 
profits of the bank. 

Mr. Law. Then, as a matter of practice, would it not be essentially a corporate 
income tax on the net income of the bank? 

Mr. Paton. Yes. 

Mr. Law. Not legally, but essentially. 

Mr. Paton. Yes. 

Mr. Law. That is the thing that I would like to discuss for a few minutes. 
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Mr. WiNoo. I woiil() not agree with you entirely there. It would not be the same 
legally or in fact. It would be different mathematically, too. One would be a tax 
upon the corporation and the other would be a tax upon the personal property in the 
hands of the shareholder. 

Mr. Law. If it were paid by the bank as it is at present and charged against oper- 
ating expense, would it not be? 

Mr. Paton. It is paid by the agent of the shareholder. 

Mr. Law. Would not that be essential then? 

Mr. WiNGO. That is an act of accommodation. It has the same effect upon each 
stockholder as it would have if they called upon each one to pay individually, but 
the amount paid to the State is materially reduced as compared with the amount 
that would be paid if you paid it on the income as income of the bank. 

Mr. Law. He says undistributed, as well as distributed income. Therefore it is 
net earnings. 

Mr. WiNGO. You recognize the difference, of course, between the shareholder 
being taxed on individual income, or, rather including in individual income divi- 
den(k from bank stock, and taxiing the corporation upon its net income and imdivided 
profits. There is quite a distinction. In other words, the first is more favorable 
to the stockholder, because where he pays his individual income he may claim certain 
exemptions, and in a great many instances, owing to deductions from his personal 
income, he may be relieved from pacing his income tax. L^nless you niake it specific 
so that individuals shall pay a certain per cejit upon the income received from bank 
stock separate and apart from the income tax that he may pay on his general income, 
you will stiy have vour difi&culti^. 

Mr. Law^. I thiuK 1 see your distinction. 
. Mr. Stevenson. And not subjectfto the exemptions on general income. 

Mr. WiNGO. In other \ ords, it is a tax against tlie shareholder upon his income from 
bank stock, which is more favorable to him than to have a tax against the gross net 
income of the corporation. 

Mr. Law. I see your point, I think. Of course, that has not been reduced to writing. 
I have not seen a printed copy (rf the proposition. 

The Chaiuman. In that connection, the fact is that the tax is levied against the 
shareholder and for the convenience of the shareholder the bank pays the tax. That 
is a fixed rat43. It is much to the advantage of the shareholder, because the bank 
chaiges it up to running expenses and the shareholder does not deduct it from his 
income tax return. 

Mr. WiNGO. There is another feature to be considered. Bankers have gotten 
Confiress, without any discussion, to authorize banks to charge up as expense the 
funds that were used and paid out for the purpose of paying tax on the personal stock 
of each stockholder. 

Mr. I-.AW. Yes, I know that. 

The Chairman. Before you go into this discussion any fm'ther, following this line 
of claeeification, would it be possible to pick out the classified intangibles? For 
instance, we tax individual lenders of money four mills on the amount of the interest 
that they receive. 

Also, there are many loans made in Pennsylvania at 5.4. It is understood that 
four-tenths of I per cent is to cover the tax and the borrower must pay it. *Would it 
be possible to classify the national banks with that class of borrowers picking out the 
money lender who pays a regular tax on money loaned? I think that applies only to 
our State. Would that be me proper basis of classification for national banks — ^that 
an individual or corporation which lends monev pays either the 4 mill or some other 
tax? I just offer that sugKestion, but I want to know what your thought about that is. 

Mr. Law. I do not think it would work out, Mr. Chairman. I think that the general 
discussion I have in mind will cover that. If you do not mind, I will cover that in a 
general way later. 

Mr. Dunbar. May I interrupt you with a question? 

Mr. Law. Yes. 

Mr. Dunbar. Let us suppose that a man possesses a million dollars and that he 
lends it out at 5.4 per cent interest. That would be $54,000 a year. Fifty thousand 
dollars is for himself and $4,000 for State, county, and city. Would that be all the 
State, county, and city tax tnat would be required of the man who enjoyed possession 
of that private capital? 

The Chairman. In Pennsylvania that is the State tax. That is all that would be 
taxed on that. 

Mr. Law. It mav have been that I misunderstood this proposal of the opponents of 
the McFadden bill. I have not seen a copy in writing, but I assume tnat the tax 
would be collected and paid in a way sinular to the way in which the present tax 
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against national banks is ymd today, which is eesentiallv a tax against the property 
of the bank. Although it is legally taxed on the shareholders, it is paid by tne oan^ 
and ehargeil to operating expenses, and essentially it seems to me clear tlutt it is the 
same thing as the tax against the property of the bank. Now, if that is so, any State 
that is going to make its plan for taxation in the future will be confined to three alterna- 
tives as reganls taxation of national banks. 

The first one will be this— and I mention it only in passing, for no one advocates 
it — the total exemption of national banks. As I say, no one advocates that. The 
banks all say they want to pay a fair tax. Therefore I shall not refer to that any 
further. 

The second plan would be the general property tax. The general property tax is 
the tax which we are most familiar with in this country. It has been tried in every 
countrv in the world which has been blessed with a tax system, and it has been aban- 
doneil by every ctiuntry except the United States and Switserland. It still exists 
in Switzerland. Switzerland is a small, compact country with homogeneous popula- 
tion, very conser\'ative, without great fortunes, and with very few foreigners, except 
kings and emperors looking for employment, and the conditions are very much more 
simple than tnev are with us. We are the only country that has adhered to that 
s>'stem, and witn us aboiit 18 States have abandoned it, and the tendency is very 
markeil in all the States to abandon it. The s^-stem has proved itself to be unw(^kable. 

The gentleman fn^m Iowa, who was here vesterday and who was in the legislature, 
stateil how badlv it workoil in his State and how it resulted in discrimination against 
the banks. He^iad very liitle to say in fa>"or of it. 

The g\»ntleman from iioorgia made remarks to the same effect. 

The best statement 1 liave seen about it is one that I would like to^ead for the 
reci^rd. It is not a loi\g one. It is from the opinion of Judge Brawley oi the Circuit 
Court i>f Appeals, Fourth i^ircuit, the opinion ha\ing been rendered' in the case qf 
National IWik r. Mayor of Haltimore lUH) Fe<leral Reporter, 27 >. He said: 

**The taxation of persimal proivrty has always and everywhere been a vexatious 
pn^bltMU. HorstN? and c^attle. wag\>ns and carriages, the implements of husbandry and 
hous*»hold furniture— all things, in fact, which are visible, and can not readily be 
ivnceaKnl, including therein shares in iniH>rjK>rated companies, which may be com- 
IH*1U\1 by the law creating them to make returns — are within comparatively eas>' 
r^^ach of the*tax ai?5?e'«sk>rs. Hut the gr\»at ma^ of i)er9onal property, in which the 
wealth of the ivumry is invent Oil, ci^usisting of bonds and other exiaences of credit, 
which i*an be rt^adily liiddon. es^*ape the eye of the a**««>r, and nothing is mete con- 
clusively settKxi by human exjvrience than that it is impossible to collect taxes upon 
this kind of prv^^vrty with any reaa>nable appn.i«ch to accuracy or CKiuality, and this 
is uvU tor want oi loiig-siistaiuiHi and ciurnest etfort to accomplish it. There is a monot- 
onous uniiormity in the n^|v>rts of the failures of ever>- system attempted, howe>'er 
striu'^^nt mav be the legislation or however arbitrary or despotic may be the poewrs 
with which llie ass*.'^?<.>rs mav be cUnhtxi. 

"Fhe heavy hand ot the taxgather\^r alwa>-s falls u\K>n the widow and the orphan, 
u^Hui irustkw? and guarviians. whvv*^ erlttvts jm* r\\|uired by law to be revealed to the 
cvHirts ot prv>lKite. and upon thvv^* only wh».>^> cvnisciences are unusually scrupulous 
and who. having least ex^vrieiKv in busiut^esi, arv* legist able to bear the burden, while 
the mv>st inadtHiuaie returns ar\» invariably niiule by the rich, who are usually most 
ing^niious in evasion, and mw^i fertile in exiH\iients to eecape taxation. The result 
is that alwax-s anvl everywherv^ no appnviable part of such intangible woper^" is 
r\*ai ht\i by laws, ho^veYer ini^Hlious^y iratutxi or sever\4y enforced. The iieaAi'y md 
ever-incr^*iisii\g rate i^* taxaiiou in our citit^ m:\kt^ this' ri^uli inevitable. Safe in- 
vwtments ar\* r^in^ly found >Yhioh yield morv than 4 ^vr cent, and, the rate of taxa- 
tion Unug genewUy irvnn . to 3 v^r wut. it is not to bt* wi>ndered at that thete should 
Iv endeavor to t^-a^v a burvlou which takt^ nu^rc* than half of iheir income.' Evasion 
and dowuriirhi v^r^ury aj\» the ivns^xiueuce. The h^islation complained of is the 
outgrvnvth 01 this state of things, which is not pAniliar to the State of Maryland, but 
the lawmakers oi that Slate, having in view that trait of human nature which impels 
the man of a>.er.ig^* hom't^ty to be in matters v^f taxativ>n about as boo^ as he c»n 
ai^oxvl to Ih\ have envleavorwl to bring hoarded w\*alth from its hiding by pronuse 
v>t taxation at a rti^e which would nv>t be prik^tically con&seat<«>% with the result that 
ov^MT $oOaKKVi iX^ has Kvn returnevl for taxation irtuch had new below been brought | 

to liirht, The exact rgur\^ are that befvwe the passage of this act |6,4Sl,447 was ^ 

r\^uirut\i, a vrrv^aier i>art of this amount belonging to trtts^ «etatee, while in the year . 

fo.lowiug $oS.nn:mVO was rv*turat\l for taxation: and the precise question now pre- 
s^Hit^xl lor dc:eru\u\aiion i? whether the valuation of this p*t^)efty for purooees ol 
laxatiou at vV vvuts on the $100 works such a discriminadon ag^Uiet national bank^ 
liiat the \.vurt^ sivould be compelled ♦ ^gislation vqid, as obnoxious to 
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the provisions of a statute of the United States intended to prevent hostile discrimina- 
tion against national banks." * 

I do not believe that this committee will seek to impose a system upon the States 
which is archaic, which is not intelligent, wMch is not workable, which is not satis- 
torv, and which would produce unrest and dissatisfaction in the States. 

l^he third alternative which would be possible under this proposal is the limitation 
that the tax on banks shall be an income tax which shall not exceed the income tax on 
individual incomes. To my mind that is equally objectionable. 

Mr. Stevenson. Is it not narrower than that? That should be limited to individual 
inconies derived from other moneyed capital in competition. That is different from 
individual incomes generally. In other words, they propose to allow you to classify, 
or they propose to classify national banks, State banks, and trust companies and other 
moneyed capital in competition; that is, put them all in one class and allow them to 
tax the income from them as a class. Is that the proposition? 

Mr. Law. As a practical man, Mr. Stevenson, I tmnk it is pretty well conceded 
that it is not feasible to have two different rates of income tax. You can not divide 
property into different income taxes. If you have an individual income tax it should 
be the same rate on all personal property. 

jMr. Stevenson. That is the ideal way. 

Mr. Law. It is the ideal way, and I think it is the only feasible way to do it and 
that it would amount to that in practice. The limitation on the rate of income tax 
imposed upon national banks would be the rate imposed upon individual incomes in the 
States. 

Mr. Stevenson. That probably would be true. That would be the ideal way. 

Mr. Law. I am trying to eliminate the details so as to bear upon the main point. 

My first objection to that plan is that it totally ignores the value of the bank's 
charter. I do not agree with those gentlemen who claim that the bank's charter or 
certificate of incorporation has no value. 

Mr. Stevenson. Do you think the State has a right to tax the charter? Does not 
the United States reserve for itself the right to tax that which it grants? 

Mr. Law. I do not think the State should tax that, but I think the Congress should, 
in considering that an element of value, impose an equivalent tax upon the charter 
of the State banks which are in competition. 

Mr. WiNQO. You contend that a tax should be levied on the theory of compensa- 
tion to the sovereignty that grants the franchise and that in addition to the dutv to 
respond in compensation to the granting power the very possession of that franchise 
carries with it local benefits? Is that jrour idea? 

Mr. Law. My idea is that this is a thing of value. It is property. 

Mr. WiNQO. From a local standpoint, do you mean? 

Mr. Law. Yes. It is a thing which enables the bank to do business and make 
profits in that locality. 

Mr. WiNoo. Is it a thing of value from a local standpoint? Is it a thing that is 
protected and guaranteed to receive benefits to the extent that it ought to bear the 
burden of a tax under local laws? 

Mr. Law. I think so. That is my idea. 

Mr. WiNQO. You are bound to admit that the franchise tax properly goes to the 
franchise granting power, does it not? 

Mr. Law. Yes. The State bank receives a charter from the State by which it can 
receive deposits from the public generally. That is the value of the charter. The 
national bank receives a cnarter n'om the national Government which enables it to 
go into my State and your State and receive deposits from the public generally in 
competition with the State institution. They are both protected by the local authori- 
ties; they both have access to the local courts; they both prosper with the prosperity 
of the local community. I think the charter is an element of value in the locality and 
that it should be taken into consideration in imposing a tax. 

Mr. McGregor. Under the franchise laws of New York do you attempt to tax the 
franchise of national banks? 

Mr. Law. No; not directly. We impose a 1 per cent tax upon the capital assets 
of the national banks. 

Mr. WiNGO. You do not contend that you would have power to put a franchise 
tax on national banks, do you? 

Mr. Law. No; it is not that. 

Mr. WiNGO. That would be a direct tax upon an instrumentality of the Federal 
Government. A tax upon shares of bank stock was permitted, to use that expression, 
not on the theory that we were permitted to tax direct Federal agencies but personal 
property in the hands of shareholders. 

Mr. Law. That is correct. 
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Mr. WiNoo. MaiBhall, you know, makes that distinction. Are you asking now that 
the State of New^York be granted authority by Congress to levy a franchise tax on 
national banks as banks? 

Mr. Law. No, sir. My point is that if we limit the rate to be imposed on the 
incomes of national banks to the rate imposed on individual incomes, we ignore that 
element of value, namely, the charter. I think it is perfectly fair that we should 
consider that element in taxation. In fixing the rate of the income tax on national 
banks we should consider it exactly as we should in fixing the rate on State banks. 
In other words, if we limit the rate of income tax on national banks to the rate imposed 
on individual incomes, we ignore that element of value. 

Mr. WiNGO. I see what you mean. Suppose that your State should desire to levy 
a straight stock tax on individuals holding the stock, at a low rate, and at the same 
time have a low rate of income tax on incomes, which would include income from the 
stock itself, which is also taxed by the stock tax. Do you insist that the State should 
be permitted to do that? Do I make myself clear? In other words, suppose the State 
of New York should say, "We want to put a tax on the shareholders of all corporations 
of $1 a share. " Suppose that at the same time they wanted to put an income tax of 
1 per cent on the net income of individuals and other holders of the same shares — 
on the income that they received from those shares. Do you insist that you should 
be given that right? 

Mr. Law. I think it would be desirjible to give us that right. 

Mr. WiNGO. That is distinct from levying a tax on a corporation itself. • 

Mr. Law. I understand. 

Mr. WiNGO. The effect might be the same. It possibly would be mathematically 
the same. 

The Chairman. They have that right now. 

Mr. WiNGO. Yes; they have. 

Mr. Law. We are doing it. 

Mr. WiNGO. Yes; that is right. I have something else in mind. I was thinking 
that under some of the amendments proposed in connection with the McFadden bill 
you can not do both . The State has to elect. This is confined to the tax on the share- 
holder. That seems to be the consensus of opinion as to the extent to which we ought 
to permit the States to go. I do not suppjose that anybody advocates that we should 
go fvu-ther and permit a tax on the bank itself. The whole theory has been that we 
shall confine the permissible taxing of the States to the personal tax on the share- 
holder of thoHshares. Now, do you think that instead of having the alternative, as 
you have it under the McFadden bill, that in your State you should be able to use 
both? 

Mr. Law. The McFadden bill permits both the tax on the shares and also the tax 
on the income, including the income from the shares. 

Mr. WiNGO. I do not think it does. I may be in error. 

Mr. Stevenson. There is a provision at the last of it. 

The Chairman. Section 5219 first gives the States the right to tax national banks; 
secondly, it puts a limitation on that right. 

Mr. Law. Yes. 

The Chairman. It must not tax them any more than it does other competing 
capital. 

Mr. Law. Yes. 

The Chairman. It does not attempt to define whether the tax shall be levied 
against the bank or the par value of the bank stock or its income or the value of its 
shares, does it? It does not attempt to dictate to the States, except by the limitation 
which is placed upon it, that it shall be not more than a certain other class that is 
taxed. It leaves it optional to choose what method they shall adopt. 

Mr. Law. I do not think it permits a tax on the income. I think it has to be a 
property tax against the shares. 

The Chairman. If the matter were brought up in the United States courts to decide, 
they would deal with the amount rather than the rate of taxation, would they not? 

Mr. Law. I think so. I get your point. 

Mr. Stevenson. I understood you to say that you thought that the income from 
shares of stock of national banks should be taxed higher than the income from ordi- 
narily invested capital because the value of the franchise made it more valuable. 
The income tax theory is that everybody shall pay on the income according to the 
income and not according to the value of the thing. which produced it. For instance, 
here is a man who uses his head; he ii smart. You could not value his head for taxa- 
tion purposes at all, except by a poll tax. But if by his brain he makes $100,000, 
you would tax that just as much as you would tax the man who has bonds worth 
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enough to produce an income of $100,000 and who gets his money from them. You 
do not mean to say that the source of the income must be taken into account in arriving 
at the tax on the income, do you? 

Mr. Law. I was contrasting the corporate income with the individual income, and 
I say it is perfectly reasonable to levy a higher rate of tax against a corporate income 
than against the individual income. The Federal Government does it to-day and most 
of the States do it to-day, because they say the charter is an element of value, is valu- 
able to the corporation in making its earnings, and that there is no reason why the 
corporation should not pay a higher rate of tax than the individual. 

Mr. Stevenson. But the corporations that are taxed on their incomes are not .taxed 
in the same way as individuals are. 

Mr. Law. That is another reason for differentiating. That is correct. 

Mr. Stevenson. The individual may not be taxed as high on his income in one 
way but he may be taxed higher in another way. 

Mr. Law. That is correct. 

Mr. Stevenson. Where you are getting a flat income tax for the purpose of raising 
revenue, the source can not be taken into consideration. 

Mr. Law. I think it can. 

Mr. Stevenson. Let us take a concern that has $50,000 of mercantile stock. They 
do a profitable business, and make, we will say, |25,000 a year, and pay 50 per cent on 
their capital, as some of them do. Here is a man with enough of United States bonds 
to produce $25,000 of income at 4 per cent. Now, in order to produce $25,000 of in- 
come he would have to have a whole raft of bonds. He would have to have about six 
times as much in bonds as this mercantile concern has in stock. Therefore, the man 
who gets his income from the bonds gets his income from something that is worth four, 
five, or six times as much as the stock of the man who got his income from the mercan- 
tile company. Would you say that he ought to be taxed higher on his income than 
people in the trade who are protected by the community? 

Mr. Law. If the mercantile concern is a corporation. 

Mr. SteVenson. Oh, well, whether it is a corporation or a copartnership does not 
make any difference in principle. 

Mr. Law. I think it does. 

Mr. MacGregor. Ih New York you first tax real estate, don't you? 

Mr. Law. Yes. 

Mr. MacGregor. You have a tax on capital stock? 

Mr. Law. Yes; capital stock, undividea profits, and surplus combined. 

Mr. MacGregor. And a tax on franchise? 

Mr. Law. No. 

Mr. MacGregor. You do not have a franchise tax? 

Mr. Law. On national banks? 

Mr. MacGregor. On banks. 

Mr. Law. We have not on national banks and not on State banks. 

Mr. VoLK. Isn't that the point that you just brought out about taxing the franchise 
value? 

Mr. Law. I say that in fixing the rate of taxes the value of the franchise is a proper 
element to consider. 

Mr. MacGregor. But not on State banks. How about trust companies? 

Mr. Law. The tax is about the same, but legally it is a franchise tax. There is 
little difference in practice. 

Mr. MacGregor. I do not catch that. 

Mr. Law. In name our tax against the State banks is a tax on shares. In name the 
tax against the trust companies is a tax on the franchise, but they are both at exactly 
the same rate, namely 1 per cent. That 1 per cent is levied against the assessment, 
which includes the book value, the bank's own figures of capital, surplus, and undi- 
vided profits. So they figure them both exactly the same. They pay the same 
amount under the same conditions, but in name they are slightly different. 

Mr. MacGregor. Then you have a tax on dividends? 

Mr. Law. We have an individual income tax against you if you are the holder of 
shares, which includes your income from those shares. 

Mr. MacGregor. But not a tax on dividends before distribution? 

Mr. Law. No, sir; that is correct. 

Mr. MacGregor. What is the claim, briefly stated, of the banks of New York now 
as to the amount of money that they have withheld from the State? 

B^fr. Law. They have paid their taxes, but they are suing to recover taxes for two 
years, amounting to from fifteen to sixteen million dollars, with interest. 

Mr. MacGregor. On the basis that the taxes have been unequally assessed? 
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Mr. Law. On the claim that the tax has been assessed in violation of the provi- 
sions of section 5219. 

Mr. MacGregor. That is, they claim that other moneyed capital is assessed less 
than theirs? 

Mr. Law. Yes. 

Mr. MacGreoor. Do you think that the national banks should pay twice — two 
franchise taxes? You say they do. Your idea is that they should pay two — ^tiiat is, 
one to the State and one to the National Government? 

Mr. Law. No; I do not claim that. 

The opi>onentB of the McFadden bill proposed that there should be an income tax 
levied against the income of the bank. Now, whether it is levied legally s^nst the 
shareholder or against the bank as an institution is the point. I am assuming that it 
will be paid by the bank and essentially it will be a tax levied against the net income 
of the institution. I claim that it would be a mistake to limit the rate of that levy 
to the rate applied to individual incomes, because in the case of a national bank the 
charter whicn they exercise in that community is an element of value and justifies 
a slightly higher rate of levy against the bank than against you or me individually. 

Mr. >fAcGREGOR. How about a State bank? 

Mr. Law. I should say exactly the same thing, but I should say that the tax on 
national banks should not be higher than the tax on State banks. 

Mr. MacGreoor. Then the national bank is paying double? 

Mr. Law. I think not. 

Mr. MacGregor. They pay a tax which is in the natiu-e of a franchise tax. 

Mr. Law. They pay a small tax. Of course, that would be in addition to any other 
that is proposed to compensate for the advantages they receive from the Federal 
Government. They have currency privileges and other privileges from the Federal 
Government. 

Mr. MacGregor. Then they would be unequally taxed. 

Mr. Law. They would if these advantages received from the Federal Government 
are not substantial, but I think they are very substantial. 

Mr. MacGregor. In any event they would be unequally taxed. 

Mr. Law. The State bank would pay no Federal tax but the national bank would 
pay the present small Federal tax. 

Mr. Dunbar. What is that present small Federal tax? 

Mr. Law. I think it amounts to 3 per cent. It is very small. 

Mr. MacGregor. Has the New York State Tax Commission framed any definition 
under section 5219 of moneyed capital in the hands of individual citizens? 

Mr. Law. No; We framed no definition. 

Mr. MacGregor. You do it by exclusion, don't you? 

Mr. Law. We have gone on the assumption that that meant capital of State banks. 

Mr. MacGregor. Only? 

Mr. Law. Only. We thought that was justified, by the decisions prior to the Rich- 
mond decision. 

Mr. MacGregor. You have not determined as to capital in the hands of private 
individuals— private bankers? 

Mr. Law. We did not think that was includedin the words. We thought that had 
been read out by the decision of the court. 

Mr. Leser quoted from the circuit court decision in the Maryland case, which did 
exclude that. That is not controlling now, but we thought that that was the voice 
of the court at that time. Since the Richmond case we know it is not the voice of 
the court. That is the reason we are here. 

Mr. Stevenson. I want to get that illustration in that I attempted to make awhile 
ago. I want to get your ideas of the value of source. Here is a wholesale mer- 
chant with $100,000 of capital. He prospers to the extent of making $25,000. Here 
is a man with $625,000 of 4 per cent coimty bonds. He gets $25,000 income. Do you 
mean to say that because the man with bonds has an investment six and one-quarter 
times as large as the investment of the man who is engaged in active business he 
ought to be taxed at a higher rate on his income than the man who has made his 
money out of his business? 

Mr. Law. No; I do not say that. 

Mr. Stevenson. But you say if this man has an income from corporate stock or 
from national-bank stock he ought to be taxed higher than the fellow who made his 
money in trade. 

Mr. Law. Are you referring to individual income? . 

Mr. Stevenson. Yes. 

Mr. Law. I did not say that. 
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Mr. Stevenson. WpU, refer to the income contemplated in this proposed amend- 
ment. You say that it would be wrong to limit that to the same tax as the tax on the 
income of the man who has privately invested his money; that the investment is 
more valuable by the reason of the fact that it is invested in a national bank, and 
that a national bank has a valuable franchise? Didn't you say that the income from 
the national bank should be taxed higher, because it has a more valuable franchise, 
than that of the man who is doing business privately? 

Mr. Law. If the tax levied against the national bank ifl in e^ect a corporate income 
tax, I say it is perfectly right that it should be slightly higher. 

Mr. Stevenson. Suppose it is levied as a tax on the pereonal property of the stock- 
holder, as is contemplated here: Do you think it ought to be higher? 

Mr. Law. If it is individual income, I do not think it should be higher. 

Mr. Stevenson. You do not? 

Mr. Law. No. 

Mr. Stevenson. Well, that is all. 

Mr. Law. The second reason why I do not think the tax on corporate income ol the 
bank should be limited to the rate of tax imposed upon individual incomes is that it 
would amount to discrimination against the individual incomes, because individuals 
pay a very substantial amount of taxes which the corporation and which the bank 
would not have to pay. Take, for instance, the inheritance tax. In my State an 
individual, at death, pays an inheritance tax which runs as high as 8 per cent. The 
Federal Government imposes ai> inheritance tax which runs a& high as 50 per cent. 

Mr. Stevenson. Supjpose that one man has $100,000 of stock and that 

Mr. Law (interposing). Please keep in mind the distinction between corporate tax 
and an individual tax. Of course the individual pays on any property that ne leaves, 
whether it is bank stock or steel stock, or whatever it may be, but the corporation does 
not. We are talking about the tax on corporations as contrasted with the tax on indi- 
viduals. That is the baais of the whole thing. 

Individuals pay a very considerable number of taxes which corporations are not 
obliged to pav. As I say, the inheritance tax in my State may run as high as eight per 
cent. The Federal inheritance tax may run ae high as 50 per cer cent. Moreover, it 
frequently happens that a man on the same holding pays a tax in four different StaJbes 
in addition to tae Fed^N'al income tax. It amounts to the taking of a large part oi his 
fortune which he leaves at death . Banks do not have to pay at any time or und^ any 
circumstances one penny of that kind of tax. 

The result is that we are driving capital to cover. We are freezing it up in forms in 
which it does not benefit the country. It does not come out and develop the country 
as it should. We are driving money into tax exempt securities, as everybody knows. 
I certainly hope that the resolution providing for a constitutional amendment will be 
approved so that we will have an end to the issuance of these tax exempt securities. 
We figure that there are now thirty billions of them. 

A further way in whidi this process is freezing capital is that it is driving it into the 
form of trusts. That is something that is increasing every day, not only in my State , 
but all over the country. They are putting money into bonds and into gilt-ed^e 
securities. The money is not invested in induistrial stocks and enterprises. That is 
a very s^ous consobderation. For that reason the income tax should be Low. The 
income in my State runs from 1 to 3 per cent. The highest is ^ per cent. 

The Chairman. In that connection, speaking of these trusts, do you refer now to 
such trusts as the Rockefeller Foundation and the Carnegie Foundation? 

Mr. Law. I include those trusts where there are individual beneficiaries, such as a 
trust where a man leaves everything to his wife, to his daughter, or te his son — spend- 
thrift trusts. That means trust where the trustees are confined to a very limited class 
of investments. 

The Chairman. These people are practically escaping taxation. 

Mr. Law. That is true, but that is not my point. That is another matter. My 
point was that by driving capital into these forms we are freezing it and we are keeping 
It away from productive enterprises. It is not employing the labor that it ^ould, 
nor is it developing the industries of the country in the way capital has, and as the 
result of which our present prosperity has come about. 

Mr. Stevenson. Now, as I understand it, you have no desire to drive it that way. 
When yCMi put a burden on national bank stock, wouldn't that happen again? 

Mr. Law. I do not think it would happen under the McFadden bill. I say there 
is a very substantial element of taxation upon individual incomes which does not 
apply to national banks. The effect of it is very marked. The effect of it is unfor- 
tunate, and for that reason the States should be free to impose a Ipw rate upon indi- 
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vidual incomes. Individual incomes for that reason are on a different basis than 
national banks. 

, Mr. Stevenson. I understood your contention was that the national banks were 
being taxed fairly high but the complaint is that we did not allow them to tax much 
more lowly other capital that is in competition with them. I thought your idea was 
to lower the rate on other things and still keep it as at present on national banks. 

Mr. Law. That is correct. I am satisfied with the situation as it existed prior to 
the Richmond decision. I am talking against the proposal of the opponents of the 
McFadden bill. I think the result of that would be very unfortunate. 

I want to call your attention to the fact that there is another form of tax levied on 
individual capital which is not levied or imposed upon national banks, namely, the 
stock transfer tax. There is both a State stock transfer tax and a Federal stock trans- 
fer tax. 

Mr. WiNGO. You say those are not imposed? 

Mr. Law. As a practical matter the national banks pay a small part of that tax. 

Mr. WiNGO. I understood you to say that the tax was not paid. 

Mr. Law. On the transfer of national bank stock, yes; but it is not paid by the 
banks. It is paid by the individual holder. 

Mr. WiNGO. All those are paid by the individual holders, are they not? 

Mr. Law. I was contrasting the corporate tax with the individual tax. If I am a 
stockholder in a national bank and sell you my stock, you will pay the stock trsmsfer 
tax on my shares. That does not aff ec t Mr. McFadden , who also owns stock in the bank . 

Mr. WiNGO. Is it not true that if I own stock in a lumber company, for instance, 
and sell it, that the same thing takes place? In other words, the national bank is not 
in a peculiar position as compared with any other corporation, is it? 

Mr. Law. No. It is exactly the same. I was contrasting the taxes on corporationn 
with the taxes on individuals. 

Mr. WiNGO. What is your argument? I do not understand it. Do you argue that 
we should abandon the 50-year old policy of taxing personal property in the hands 
of the shareholder and go direct to the tax on the corporation? Is that your idea? 
I thought you said in response to the question that I asked you fii^t that you did not 
advocate that. 

Mr. Law. My point is that if we limit the tax imposed upon corporate incomes to 
the tax imposed upon individual incomes of citizens of the State, that that amounts 
to a discrimination against individual incomes because they are paying other taxes 
in addition. 

Mr. WiNGO. The tax that a man pays on his national bank stock he pays as an 
individual? 

Mr. Law. Yes. 

Mr. WiNGO. An individual property tax. I can not get your distinction. He pays 
as an individual just as an individual pays on mercantile stock or pays on mules or 
pays on machinery or pa^rs on a watch or jewelry or diamonds or anything else. It is 
a personal tax levied against the individual. 

Mr. Law. But it is not paid by the corporation, is it? 

Mr. Wingo. No; but the effect is the same so far as the corporation is concerned. 
The corporation is not affected one way or the other, because it pays the tax for the 
individual. There is no difference, except with respect to the expense of doing it. 
That is a service that it is rendering to tne stockholder and is not rendering to the 
public. Of course, it might be to the interest of the public to have just one assess- 
ment on the stock collected in one payment, but I do not see that there is any benefit 
accruing to the corporation of any Idnd by reason of a different tax levy that may be 
made against individual stockholders. I do not catch your point. 

Mr. Luce. May I suggest that an excessively heavy tax on a shareholder in the case 
of a corporation will result in serious diminution of the market value of the shares of 
the corporation and therefore by that much lessen the market value of the corporation 
itself? 

Mr. WiNGO . That is a good argument to be made, but that is not the point the witness 
is trying to make. 

Mr. Stevenson. The diminution, however, would only hurt the stockholder. 

Mr. WiNGO. As I understood it, the witness was trying to show that individuals and 
corporations have different burdens, but when it comes down to the question of paying 
a tax on shares of stock, the burden all goes to the individual. 

Mr. Law. Exactly. This is the point, Mr. Wingo. It is just exactly as Mr. Luce 
said. It has been stated that we should not make the biurden on national banks so 
great that we would drive them out of existence. The national bank is one entity; 
the individual is another. I am trying to show that the individual pays a tax which 
the bank as an entity does not pay. Therefore, if we limit the rate imposed upon the 
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income of the corporation to the rate imposed upon the individual there is discrimi- 
nation a£;ain8t the individual. 

Mr. mNoo. By your statement in regard to the tax on a corporation you mean the 
personal tax on its shares of stock? 

Mr. Law. I am assuming that this is essentially a corporate tax. It is paid by the 
corporation and charged to operating expenses. It is a burden on the bank. Of 
course, in one sense it is also a burden on the stockholder, but in a very different 
sense from what the inheritance tax or the individual income tax or the stock-transfer 
tax is. Is that clear? 

Mr. Blodgett. As I understand it, if I am a citizen of New York and own 100 
shares of the City National Bank's stock, or any other national bank stock, and you 
are a citizen of New York and you have a similar amount of money in the firm of 
J. P. Morgan & Co. as capital, I should be taxed more on the income that I receive 
from my bank stock than you should be taxed on the income you receive from J. P. 
Morgan & Co., and that I am so taxed under the present law in New York. Am 1 
correct? 

Mr. Law. You misunderstand me entirely. As* individuals in receipt of income 
from those two sources, I think we should be on an exact parity. 

Mr. Blodgett. That is exactly our contention. 

Mr. Law. But I do say that as an individual receiving dividends from the National 
City Bank I also pay taxes which the National City Bank is not required to pay. 

Mr. Blodgett. As an individual, but you do not pay taxes that I am not required 
to pay — ^inheritance taxes or anything else. You and I are exactly on a parity. If 
you are a member of J. P. Morgan & Co. and I have a similar amount of money in a 
national bank which is competing with J. P. Morgan & Co., we are on a parity. In 
other words, I am under the same taxes with reference to what I receive from my 
stock as you are with reference to what you receive from J. P. Morgan & Co., am I not, 
under your law? 

Mr. Law. With this exception, that as an individual member of the copartnership 
I am taxed for undistributed profits and you are not. 

The Chairman. It is now 12.40 o'clock. I had hoped that we might get through 
this morning. I do not mean to hurry you, Mr. Law, but I think we had better recess 
at this point until 2.30 o'clock this afternoon. I am sorry that we have not been able 
to fiipsh this morning. 

(Thereupon, at 12.40 o'clock p. m., a recess was taken until 2.30 o'clock p. m.) 

AFTER RECESS. 

The Chairman. The committee will come to order. 

Mr. Law, have you concluded your statement; or have you something further to say? 

Mr. Law. I have not quite finished. 

The Chairman. You may resume. 

STATEMENT OF MB. W. W. LAW— Continued. 

Mr. Law. I tried to explain this morning why the plans proposed by opponents of 
the McFadden bill would be a disappointment, and I said that there were only three 
alternatives facing the States in regard to taxation of banks. I said further th&t one 
is to exempt them altogether, and that I mentioned that only for the sake of com- 
pleteness, because no one advocates that plan. 

The second proposition is the general property tax, which is archaic, which has 
proved unsuccessful, unsatisfactory, and unworkable. 

The third plan is the income tax. I tried to emphasize the fact that there is a 
distinction between a corporate income tax and a personal income tax; that in essence 
the tax proposed by these gentlemen will be a corporate income tax. The corporate 
income tax is against the corporation. It is passed on to the customers of the corpora- 
tion, not to the stockholders. The tax against personal income is absorbed by the 
person who pays it. 

The corporate income tax is, in theory, what is called an excise tax. It is a business 
tax essentially. The tax proposed, in my opinion, would be that kind of a tax. That 
kind of a tax is always passed to the patrons or to the customerj? of the institution. 
It is there, whether you see it or not. 

I further tried to show that this corporate tax, if it is limited to the rate which is 
imposed upon individuals, will be, in effect, a discrimination against individuals, 
because there are very large, substantial taxes paid by individuals to which corpora- 
tions will not be liable. 
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Mr. MacGregor. As I understand it, in New York they pay double taxation 
that is, they pay on real estate and also on the capital invested in the real estate. 

Mr Law. Tney pay on the real estate and also on the personal income derived froni 
the real estate. 

Mr. MacGregor. And on the capital invested in the real estate? 

Mr. Law. 1 do not so understand. 

Mr. MacGregor. Didn't you say that they tax upon the capital, undivided profits, 
and surplus? 

Mr. Law. You are speaking of national banks? 

Mr. MacGregor. That is it. 

Mr. Law. That is corrects They pay upon real estate and also on the capital of (he 
institution. 

Mr. MacGregor. It is double taxation? 

Mr. Law. To that extent; yes, sir. 

Mr. Win GO. "That applies to State banks. They do this — ^they deduct the real 
estate assessment. 

Mr. Law. Some States do. We do not. 

After all, that is a question of adjustment, and it is always taken into consideration 
in the rate of tax imposed. If that rate is low, double taxation is not objectionable 
at all. It is advantageous, because the system is more flexible. 

Mr. WiNoa. I think you will find mistakes. For illustrauon, take the tax on 
shares of stock in the banks. That is paid by the bank colleciively for all of them. 

Mr. Law. Yes. 

Mr. WiNGo. In some States, in order to arrive at the assessable value which should 
be put on the tax books, they proceed in this way. For instance, we will take a bank 
and say that the value of the stock is $100,000. 

Mr. Law. Yes. 

Mr. WiNGo. And the rate of assessment in that State is 50 per cent. 

Mr. Law. Yes. 

Mr. WiNGO. That bank will then be assessed $50,000 less the assessed value of the 
real estate. We will say that the assessed value of the real estate is $20,000. You 
deduct that from $50,000, and the stock will be $30,000. 

Mr. Law. Correct. 

Mr. WiNoo. The State deducts the real estate assessment in arriving at the stock 
value. 

Mr. Law. In your State? 

Mr. WiNGo. Yes, in my State, and I think in a few other States. 

Mr. Law. You are correct. I think the majority of the States do, and the rate in 
New York State would probably vary from 2 to 3 t^r cent. 

Mr. WiNQO. Take a county or a school district. We levy for State purposes and the 
quorum court meets once a year to levy for county purposes. Then there will be a 
special tax as, for instance, a road tax. Then you will have a school tax of perhaps 
12 mills. In one school district the tax may be 12 mills, and another one 6 or 8 mills. 

Mr. Law. The chances are t^at the total levy will be 25 mills at least. 

Mr. WiNGO. I believe so. 

Mr. Law. That is what we do in New York. 

Mr. WiNGo. I suspect you meet a hijgh rate and a lower assessment. I am 
not up on the facts just now, but the last time I looked into it there was a case in court 
where they figured upon a 50 per cent basis. In some town where they vote a full 
school tax and a full municipal tax, it might run up to 3^ per cent, and then they 
would split it in two; that is, 50 per cent. 

Mr. Law. The chances are when they are washed and hung on the line they are 
very nearly together. 

Now, the objection that is urged against the McFadden bill is that the class is so 
small and that there are so few voters who are included that the banks will be subject 
to oppression. I have had a great deal of experience with legislatures a^d tax com- 
missions. I do not think there is any substantial ground for that sort of thing. If any 
community wants deliberately to bring about a pact to act against this popular and 
highly respected Bsency, I do not believe that the le^lature would consent to it. 

Mr. DuNBAB. The Legislatiu'e of North Dakota <ud, did it not? 

Mr. Law. The Legislature of North Dakota had what seemed to me like a political 
debauch. I have no doubt there were good reasons to produce the reaction. I under- 
stand that there are serious political abuses, and that this thing represented a reaction 
against those abuses. 

But observe this, if you please: Section 5219 was unable to prevent the establish- 
ment of a State institution which was absolutely tax exempt. Those States could do 
what they had to do. 
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Mr. Stevenson. Wouldn't section 5219 apply? 

Mr. Law. I think not. In this connection, section 5219 is powerlees to prevent a 
State from transferring deposits from natipnal banks to a State institution. 

Mr. Stevenson. Yes. 

Mr. Law. As to North Dakota, they are recovering from an extreme condition. I 
understand that the State bank is nearly insolvent and about to go out of business, 
but the national banks are still there. 

Mr. WiNQo. You think that political measles run their course like other measles? 

Mr. Law. That is it exactly. I think your real stand-by after all is the hard cominon 
sense of the American people and their sense of justice. I want you to remember that 
that is all we have had for a hundred and forty years, and yet property is as safe in this 
country as in any country in ihe world. 

Mr. Luce. Has it occurred to you that it might be possible to put an addition in the. 
law to the effect that bank shares shall !not be at rates higher than those specified for 
real estate? 

Mr. Law. Yes; real estate was one suggestion that occiUTcd to me and I have dis- 
cussed it with several gentlemen. Real estate, if you want to get a class of property 
which represents voters, represents more voters than any other class of property we 
have. 

Mr. Lord. Tax-payiHg voters? 

Mr. Law. Yes; tax-paying voters. 

I understood from my friends that the bankers did not look with favor upon that as a 
limitation of the tax upon national banks. They recognized that real estate is paying 
more than they pay. They do not want to be tied up. 

Mr. Luce. I do not want to put it in as a limitation. Why the objection? 

Mr. Lord. You will have to ask the bankers. 

Mr. Paton. We discussed that quite fully and reached the conclusion that real estate 
being an entirely different class of property was not comparable with investments in 
national-bank shares. 

Mr. Luce. That is true now. 

Mr. WiNGo. There are other difficulties of assessment, because there may be two 
farnis side by side where the assessments would necessarily differ. 

There is one trouble in North Dakota, whether it be true or not that these farmers 
were led to believe that a larger proportion of the State tax burden was falling upon 
farm lands than they should bear. I nave been told that that was the strong argument 
with the farmers. Whether it was founded on fact or not, is a question, but that is the 
thing that inflamed them and made them go to the other extreme, which was natural. 
When you grant a special privilege, it generally results in arousing resentment. 

Mr. Law. This shiver that runs through the bankers is what every banker feels when 
the question of taxation is under consideration, with the added consideration that 
capital is always senstive. I do not believe if national banks are classified with other 
banks they will ever be heard to say properly that they are subject to oppression which 
is at all dangerous, but if they are, please do not forget that Congress will be here and 
Congress will be prompt and effective in giving the relief or protection to which they 
mav think them to be entitled. 

Whether you amend this law or not, gentlemen of the committee, I want to ask you 
to carefully consider this question. The bill should be passed in substantially its 
present form, even if it is amended the very next day, because only in that way can 
you make an effective validation clause. 

These suits that have been brought have produced a very unfortunate situation. It 
should be considered and it should be cared for by Congress. There are hundreds of 
suits practically in my State. If those suits are successful, they will bring them in 
half of the States of the Union in large numbers, in my opinion. You can not prevent 
aggressive attorneys from going around and asking banks to turn over their cases to 
them on contingent fees. 

Mr; WiNGO. Why not? We prevent them in my State. Do you mean to say that 
the bar association in New York can not prevent that kind of thing? 

Mr. Paton. You have a penal statute in New York to handle that. The attorney 
who does it can be prosecuted if he goes out and solicits . 

Mr. WiNGO . In my State we disbar such men. We may have a strained idea of legal 
ethics, but we do not permit them in our State to strike off circular letters and send 
them out soliciting clients. 

Mr. Law. I am telling you what the situation is, Mr. Wingo. I am telling you that 
it is worthy of serious consideration if that is going to happen in other States and if 
these suits are successful. 

Mr. Stevenson. There are certain lawyers who do not regard these ethics and who 
solicit these cases. I know that from experience. 
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I want to ?i8k you this. You 8.1 y that they will spring up everywhere. • I liave had 
a great deal of tax lititration in one way or another, and I nave found that practically 
the universal rule is that if the taxpayer pays bis tax without protest, unless suit is 
brought within a specified length of time thereafter, he loses. 

Mr. Law. I do not think the;^' are going to succeed. Mr. Saxe thinks they are. I 
say that if those suits are successful — I do not know that thev will be, but they may be 
— ^it will be a very serious matter. I think that action by Congress to quiet this state 
of affairs is appropriate and necessary. You can dp that by passing this act, even if 
of affairs is appropriate and necessary. — ou can do that by passing this act, even i 
you want to amend it the very next day. I hope you will not amend it the next day. 
My suggestion would be to let it stand itor a vear to see if these fears of the bankers are 
realized. Next year, if you want to, amend it and include some further limitation. 

I want to call your attention, to a thing that is being done by Congress which, to my 
mind, goes to show the appropriateness of such validating legislation. This does not 
go to the legal question of whether the validating clause would hold water or not. 
That would have to be tested in the courts in all probability, but as to the fairness 
and equity of the thing, I think this is a good precedent. This from an article in 
Sunday's New York Tribune. It was written by Morris F. Frey, assistant treasurer 
Guaranty Trust Co., of New York: 

"The opinion of the United States Supreme Court in the stock dividend case has 
raised doubt as to the validity of the tax imposed on stockholders of personal service 
corporations under the revenue act of 1918, and, therefore, to provide for the con- 
tinency of a decision adverse to the Government, the revenue act of 1921 imposes an 
alternative tax on personal service corporations for the years 1918, 1919, 1920, and 
1921 equal to the income, war profits, and excess profits taxes imposed by the 1918 
act or by the 1921 act. 

"The new law provides that if bj^ final adjudication the tax on stockholders is 
declared in^^alid every personal service corporation is required to make a return of 
income received during each of the years mentioned on or before the 15th day of the 
sixth month after the date of 'such final adjudication, in the manner prescribed by law 
for other corporations. ' ' . 

In other words, they fear that the income tax imposed upon personal corporations 
will be upset by the courts. They provide in^the 1921 act that if that is so, tnen some 
tax will be assessed under a different name so that the Federal Government will get 
the money. That is what we want to do with this validating clause. 

I thank the committee for its kind attention. I appreciate it very much. 

STATEMENT OF MB. SAMUEL LOBD, MEMBER OF TAX COMMISSION 

OF MINNESOTA. 

Mr. Lord. Mr. Chairman and gentlemen, I am not going to make any promises 
about the time I shall take; but I am sure that when I have finished you will agree 
with me that I have not taken up a great deal of your time, unless it is at your own 
request. 

For fear that I mav forget it later on, I widi at this time to thank you, Mr. Chairman, 
and the other memoers of this committee, for the attentive way in which you have 
listened to the members of our committee and to the other gentlemen who have 
appeared before you. We have certainly been treated with marked consideration. 

There is no doubt in my mind that there are many bankers who fear that a change in 
this law may prove harmful to national banks. Certainly those bankers who came 
here and expressed that fear are sincere in their feelings, but I think we must all 
appreciate the fact that bankers as a class are supercautious and ultraconservative; 
that the very nature of their business makes them so. They are, in a sense, the trustees 
for their neighbors, and if a banker has the right conception of his position, he is ever 
solicitous about the money he is dealing with and of the welfare and safety of the bank 
he represents. 

I think that I may with propriety call the attention of the committee to the fact 
that when the bill creating the Federal reserve bank was before the Congress the fear 
of bankers as to what it might do to them was infinitely greater than tiie fear that has 
been displayed here in regard to this tax measure. Their fears have vanished, and 
bankers everywhere are now extolling the Federal reserve system. 

I do not believe that there are any of the great bankers of the country who do not 
feel that the Federal reserve banks are the bulwarks of our banking system and that 
in the financial storm we have been passing through they have kept the financial ship 
from sinking, and so I say that the fear of the bankers in regard to the present bill is as 
groundless as was their fear in regard to tlie establishment of the Federal reserve 
system. That, however, is not an argument; it is simply a statement of fact in regard 
to the mental attitude of the bankers generally. 



STATE TAXATION OF NATIONAL BANKS. 241 

Strange as it may seem, I am here, and I want it to be understood that I am here, 
representing the bankers of Minnesota just as much as I am representing any other tax- 
payers of my State. I believe that the bankers in Minnesota feel that I would not be 
here urging upon this Congress the passage of a bill that I felt would be inimical to 
their interests or to the interests of the people generally in our State. 

When I returned home the other day from the meeting of this committee I waa told 
that a prominent attorney of St. Paul had been inquiring when I would return. I 
called him up immediately, and he told me that liie leading bankers of the Twin 
Cities and Diuuth wanted to confer with the tax commission in regard to this very bill 
which is now before you. I told him we would be glad to see them; so the following 
day the attorneys for all these banks — ^and they are among our most prominent lawyers 
in the three large cities of the State — came to our office. They said that they came to 
tell me that they were in favor of the McFadden bill or some bill that would accom- 

EUsh the same purpose. They said that they were not only in favor of the McFadden 
ill but that they were especially in favor of the validating clause that is appended to 
and made a part of that bill, and I am confident that they expressed correctly the 
attitude of Minnesota bankers toward the bill. 

Here is a letter that I am going to ask permission to put into the record. I will read 
it to you. This letter is from the chairman of the executive committee, the chairman 
of the board of directors, and the president of tiie First National Bank of Minneapolis, 
the largest banking institution in our own State, having a capital and surplus of 
110,000,000 and deposits of something like $60,000,000. It is directed to me and it 
reads: 

First National Bank, 
Minneapolis J Minn.^ Fehnutry 3y 1922. 
Hon. Samuel Lord, 

Chavrman Minnesota Tax Commission^ 

St. Paul, Minn. 

Dear Sir: We have examined the McFadden bill now pending in Congress and 
wish to advise you that we are in favor of the passage of the same or one covering 
substantially the same ground. 

We wish to assure you that we are not disposed to put any obstacle in the way of 
the collection of the 1921 State personal-property tax on national banks. This tax 
is assessed and levied against national banks upon the same basis as is the tax upon 
State banks, and with this general system we are quite satisfied. 

We are advised by our attorneys that upon the passage of the McFadden bill, or 
one substantially like it, the assessment and levv of personal-property taxes in this 
State upon national banks will be validated and that the same may then be safely 
paid by the national batiks. 
Respectfully, yours, 

F. M. Prince, 
Chairman of the Executive Committee. 

F. A. Chamberlain, 
Chairman of the Board of Directors. 

C. T. Jafpray, 

President. 

The attornev for this particular bank is Judge Lancaster, of Minneapolis, and he 
told me that he had studied the validating clause in this bill and had convinced 
himself that it would accomplish the purpose for which it was designed, and that he 
felt it would stand up in court, and the other attorneys present concurred in his 
opinion. 

Mr. WiNQO. Was Judge Smith in that group? 

Mr. Lord. No. Judge Lancaster, of Minneapolis; Mr. Mitchell, of Duluth; Mr. 
Cobb, of Minneapolis, who represents the Northwestern National Bank; Mr. Morgan, 
of the firm of Davis, Morgan & Severance, of St. Paul; Mr. Thomas D. O'Brien, and 
one or two others were there. 

Mr. WiNGO. Mr. Smith, to whom I referred, used to be a Member of Congress and a 
member of this committee. He is a very able and a very conservative man. 

Mr. Lord. No; he was not present. 

Mr. WiNGO. He was a man of considerable legal ability; so the House thought when 
he was here: 

Mr. Lord. I will say that no lawyer stands higher in Minnesota for soundness of 
legal opinion than Jud^e Lancaster and Mr. Cobb. They represent probably the 
k^est interests in the city of Minneapolis. Certainly no firm stands higher than the 
firm of Davis, Severance & Morgan, tne firm of whicn Senator Kellogg was formerly 
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a member, and which still retains the name of Senator Davis. Nor does any man 
stand higher in public esteem in Minnesota than Mr. Thomas D. O'Brien, of St. Paul. 

Mr. wiNOO. What is meant by that statement in the letter about legal advice that 
the taxes might be safely paid? 

Mr . Lord. I will tell you what is meant. The bankers are afraid that some stock 
holder in their organization may protest his tax. They put it on this ground, that 
the bank pays the tax simply as the agent of the stockholder and if the agent exceeds 
his powers he would be personally responsible, and so the officers of banks quite gener- 
ally are reluctant to pay the tax in face ()f the danger that there may be some recal- 
citrant stockholder who may brinoj suit against them and require them to pay it back. 
If this should happen the only way the officers could be reimbursed would be by 
voluntary contribution on the part of the other stockholders of the bank. That is 
one of the principal reasons why this validating clause should be a part of this bill . 
It would then be perfectly safe to pay the tax. 

Mr. Paton. Why can't the bank pay the tax under protest and thus save the right 
of the stockholder? 

Mr. Lord. That question was discussed, and they may finally decide to take that 
course but they would rather walk up and pay their taxes in manly fashion aAd with- 
out protest. They want the validatin<^ clause. 

Mr. Stevenson. They do not have to wait if they pay under protest. 

Mr. Lord. It is always efasier, as you know, to get money into the Public Treasury 
than it is to get it out after you get it in, even if you pay under protest. 

In our State we have this situation. Our bankers do not want to go into court. 
Nor do they want to take any chances that can be avoided, and they feel that all 
chances can be avoided by the validating clause in the bill under consideration. 

I want to say to you that I am surprised at the low rate of tax that is imposed upon 
banks in many States. Our banks do not regard their taxes as oppressive and they are 
taxed at the current rates and on the same basis as the buildings in which they do 
business. 

Mr. WiNGO. Do you have a general property tax? 

Mr. Lord. We have what is called a classified tax in Minnesota. It is far from 
scientific and leaves much to be desired but it is workable and marks a long step 
forward over the conditions that prevailed in our State at the time of its adoption. 
We had so many limitation statutes in our State that the legislature in a way smiply 
validated the practice that existed at the time, and exists in most of the States where 
they have a general property tax, of underassessing property. Our law provides 
that real estate in cities and villages — shall be assessed at 40 per cent of its full and 
true value and that rural real estate shall be assessed at 33J per cent. Strange as it 
may seem this classification was put into the law at the request of city members. It 
was not forced upon the cities and villages by country members. 

Mineral properties are assessed at 50 per cent. It was felt that such property leaving 
the State, as it does, never to return and being one of the crops planted by the Almighty 
and very easy to harvest should be assessed at a higher rate, so the legislature placed 
it at 50 per cent. 

Live stock, merchandise, and property of that kind is assessed at 33J per cent, 
household goods are assessed at 25 per cent of value while bank stock is assessed at 
40 per cent, the same as city and village real estate. 

It was true in Minnesota, that from territorial days until the adoption of our classi- 
fied assessment law that bank stock was subjected to a higher level of taxes than anv 
other kind of property. But I want to call attention to something in that regara. 
At the time our classified assessment law was adopted, bank stock was assessed at 50 
per cent of full value . It was 50 per cent higher than any other property in Minnesota, 
and the legislature, without a banker coming before a committee, said, "We will put 
bank stock down on a level with the building in which it is doing business. This 
does not indicate a prejudice against bankers. 

Mr. Stevenson. You assessed it at 40 per cent? 

Mr. Lord. Yes; 40 per cent of the book value in Minnesota. 

Mr. Stevenson. Then the rate is the same on all? 

Mr. Lord. It is taxed at the current rate in the city or village where the bank is 
located. 

The Chairman. You mentioned that you have a complication of exemption laws 
up there. Is there much property exempted from taxation? 

Mr. Lord. Little, except for charitable, religious, and school purposes. If I said 
"exemption" I did not mean it. 

Mr. Dunbar. I do not think you did. 

Mr. Lord. I meant limitations on the rate of taxation. Limitations on the amount 
municipalities can go in debt. We have many limitations statutes of that sort, and 
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the legislature thought that it would be easier and more satisfactory to legalize the 
practice of undervaluation than to attempt to assess it at full value: and we come 
nearer to assessing property according to legal standards in Minnesota to-day, I believe , 
than they do in other State in the tJ nio'n. This statement I feel sure can be easily . 
substantiated. 

Mr. Stevenson. Do you assess them on the same values in two different counties 1 

Mr. Lord. Of course, they vary; and in our 86 counties we have many adjustments 
to make. But I want to make this statement. It is my honest belief that there is not 
a cow on a farm in Minnesota to-day that is not overassessed: and I am equally con- 
fident that the farm lands in Minnesota taken as a whole are overassessed . 

The Chairman. You are taking into consideration the depreciated value of the 
animals? 

Mr. Lord. That is exactly it. They have fallen since the last assessment. 

Mr. Stevenson. You do not mean they are assessed at a value of more than 33J 
per cent, do you? 

Mr. Lord. We feel that these assessments will have to go down in another year to 
comply with the law. Undoubtedly they will go down. However, I am not going 
to take up the time of the committee talking about our rather crude classification law. 

The bankers in Minnesota recognize the fact — I think they should recognize it in 
all the States of the Union — that the experience of the entire world shows that money 
and credits are a type of property which can be concealed and which a majority of 
tax payers will conceal if they can find any way to still their conscience; and it is 
a mighty easy thing for the taxpayer to do that, and all the vigilance in the world 
and all the czars in the world can not bring it out. You could not get it even if you 
Prussianized this country. You will never be able, with any machinery a free 
people will tolerate, to tax that kind of property successfully on a parity with bank 
stock or farm property or city real estate or anything of that kind. Human expe- 
rience proves that conclusively. 

Taking note of that fact, a prominent banker in Minnesota, backed by other bankers 
in the State, drew up the money and credit tax law we have in Minnesota. It was 
introduced in the legislature in 1911. It passed, if my memory serves me right, with 
every banker member in the senate and nouse voting for it. They were all for it to 
a man. They realized that instead of being harmful to them it was going to be a 
benefit to them and to everybody else in the State, and their judgment has been fully 
vindicated by the results obtained. Our money and credit law is a great success. 

Now, as Mr. Leser said this morning, and as Mr. Wingo suggested, it is not the 
rate of tax that counts; it is the money that goes out of your pocket and across the 
counter that counts. Where in Minnesota we got only 1300,000 when we taxed this 
property as other property was taxed, we get to-day nearly $1,400,000, and the amount 
obtained is steadily increasing. Our people are now more honest than they were 
under the old system, and we are eradicating perjury to a marked degree. 

You may urge until doomsday that this kind of property ought to be taxed as high 
as bank stock, but it will all end in talk. The two can not be taxed alike, except 
by bringing bank stock down to an unwarranted level. 

Why can not Congress recognize this fact as State legislatures recognize it and by 
amending sectioi^ 5219 make it possible for all the States in the Union to legislate 
along rational lines of this kind and have something that will be productive of revenue 
instead of perjury and be a benefit to everybody, including the banks, instead of 
requiring us probably to retrace our steps and return to an outgrown and discredited 
system. 

All of the States are in much the same dilemma; they are all looking hopefully 
forward to the time when they can improve their tax laws, but it will be hard for 
them to do it with this provision in the Federal statute barring the way. 

I am confident that there is no class of property in Minnesota so stable in its value 
as bank stock, and I suspect this is true all over the Union. 

The charter of every bank existing in Minnesota to-day was obtained with full 
knowledge of our tax laws and the burden of taxation that might be imposed on it 
by the people of the State. They recognize this fact and are not complaining. They 
knew what they were doing, went into the business with their eyes open, and are 
willing to take their chances with the McFadden bill. I live near the State of North 
Dakota that so many seem afraid of, and I want to tell you something of the condi- 
tions out there. For several years the farmers of that State have had poor crops. 
Their farms are heavily mortgaged. They have been paying taxes not only in llie 
equity they own in their farms, but on the interest the mortgagee owns as well, and 
they are in reality taxed to-day on as high a basis as any other taxpayers in the State. 

It is true that farmers dominated the legislature that established the discredited 
Bank of North Dakota and enacted their classified tax law, but it is at least worthy 
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of note that in this tax law they pro\ided that their farms, exclusive of structures, 
should be assessed on the same oasis as railroads and bank stock. In these circum- 
stances it was a shameful thing, in my opinion, for the bankers of that State to initiate 
the litigation that is goine on up there, and their plea here, in my opinion, is simply 
the lame excuse of a tax dodger. On top of all the other afflictions that came to these 
long-suffering farmers — foilure of crops, hard times, and their attendant ills— along 
came Mr. Townlev, a genius for organization but a failure at everything else, and he 
persuaded them tnat he was a Moses, come to lead them out of the wilderness into the 
promised land. Of course they were mistaken and have been chasing rainbows; but 
they are waking from their dreams, and if they have half a chance will soon be all 
ri^t again. They have had political measles, but they are getting over them. 

I want to say this for your benefit. I look for North Dakota to be one of the first 
States to recover from the spending frenzy that the whole country has been in the 
last few years. The reason is this: They have not been able to get credit. They have 
had to live on husks, so they are not in aebt as the neighboring States are. But that is 
digressing. 

Mr. Blodoett. May I ask yqu a question? 

Mr. LoRi). Yes. 

Mr. Blodgett. Now, in your State, do you tax private bankers that are comparable 
to Kidder-Peabody in Boston or J. P. MorKin & Co. in New York? 

Mr. Lord. I will have to say to you, Mr. Blodgett, that the private banker in 
Minnesota is extinct. We have no private bankers in Minnesota, so that that problem 
does not bother us at present. 

Now, to go back. You heard Mr. Weber, the banker from Iowa, yesterday. lie is 
willing to take his chances. I am afraid if a single banker in Des Moines, Cedar 
Rapids, or some other place in Iowa — bankers are human like everybody else — 
should refuse topay his taxes it might bring about a situation similar to that in New 
York, and Mr. Weber is liable to wake up some morning and find just that thing has 
happened, unless the McFadden bill is passed with a vmdating clause. 

Consider these States that have these lower rates, such as South Dakota, Nebraska, 
Iowa, Kentucky, Maryland, and Minnesota, for instance. You can not say that in 
those States bankers have not been benefited by the low rate tax laws. That being 
the case in those States, and it also being true that they do not want to go back to the 
old system, why make it necessary? Why not say to all the States, * 'You may tax 
money and credits in the way you want to; but be sure to tax national banks just as 
you do your own institutions — the State banlsB. It seems to me that is all the safe- 
guarding national banks require. 

In Minnesota we have some 350 national banks and eleven hundred-odd State banks. 
The stockholders are made up of farmers, merchants, lawyers, preachers — ^all kinds of 

feople scattered all through the State;— and I think I am well within the .truth when 
assert that there are no more responsible men and no more influential men in Minne- 
sota than the owners of bank stock. They are usually the leading people in the 
communities in which they live. To say that they are a small class liable to be dis- 
criminated against is not true in Minnesota. They are the people who are the advance 
agents of almost every good thing that the community has. We recognize it, and I 
am happy to say that the bankers of Minnesota, as evidenced by this letter smd by 
everytlimg that I have been able to learn, are not opposed to the NfcFadden bill and 
are in favor of an} law that will make it possible for us to retain our beneficial money 
and credit tax law. 
The other day Mr. Wingo suggested to me the preparation of a brief, and in com- 

fliance with his request we have prepared one. This brief is over my signature, but 
do not want to take any credit tor it, because its preparation is largely the work of 
others. It is a discussion of our case, a discussion of the validating clause, and the 
legal phases of it. It is a complete narrative statement of what we are asking for and 
why we think our position is sound. 

Mr. WiNGo. Did I understand you to say that it discusses the legal end? 

Mr. Lord. It discusses the legal end; yes. It discusses the vahdating clause, and 
supplements what we have said. 

Tne Chairman. Do you suggest that it be placed in the record? 

Mr. Lord. Yes. 

The Chairman. It will be put in the record at this point. 

(The brief referred to is as follows:) 
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lln re H. R. 9579, entitled "A bill to amend section 5219 of the Revised Statutes of the United States."] 

Brief of Taxing OrnciALS in Support op Bill. 

•This bill was introduced upon the unanimous and earnest request of taxing officials 
of the various States, after a conference in Washington on December 12-14, 1921, 
called by Samuel Lord, as State tax commissioner of Minnesota, who is also president 
of the National Tax Association, the conference being attended by the tax officials of 
many States. 

The bill proposes to amend section 5219 of the United States Revised Statutes, 
which contains the permission of Congress and the restrictions imposed whereby States 
may levy taxes affecting national banks, which, being Federal agencies, can be taxed 
in the States only by express permission of Congress. 

Such permission and restriction, as now contained in section 5219, are as follows: 

* ' Sec. 5219. Nothing herein shall prevent all the shares in any association from being 
included in the valuation of the personal property of the owner or holder of such 
shares, in assessing taxes imposed by authority of the State within which the asso- 
ciation is located ; but the legislature of each State may determine and direct the man- 
ner and place of taxing all the shares of national banking associations located within 
the State, subject only to the two restrictions, that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of individual citizens 
of such State, and that the shares of any national banking association owne(£ by non- 
residents of any State shall be taxed in the city or town where the bank is located, 
and not elsewhere. Nothing herein shall be construed to exempt the real property 
of associations from either State, county, or municipal ftaxes, to the same extent, 
according to its value, as other real property is taxed. * 

The section thus permits only taxation oi shares of the banks and the real estate of 
banks, and requires that the shares shall not be assessed at a greater rate than "other 
moneyed capital in the hands of individual citizens of such State;" that the shares 
owned by nonresidents shall be taxed where the bank is located, and that the real 
estate be assessed to the same extent, according to its value, as other real property. 

Such permission and restriction dates from 1864 and 1868, when it was deemed 
necessary to protect national banks from State legislation favorable to State banks, 
and when tax laws provided for a general property tax; and the restriction as to 
assessment of shares has been interpreted and universally regarded as referring to 
moneyed capital of State banks and trust companies in competition with national 
banks. Since that date, systems of State taxation have materially changed, many 
States imposing income and other taxes in place of general property taxes, which 
experience has shown were unjust and were ineffective to obtain revenue. There has 
thus been need for amendment of section 5219 and this need was accentuated upon a 
recent decision of the United States Supreme Court, June 6, 1921, in Merchants 
National Bank v. City of Richmond, holding that the restriction in the statute as to 
taxation of moneyed capital extended not only to assessment of State banks and trust 
companies but also to notes, etc., held by individuals, and that where there was a 
lower rate of taxation with respect to such property than on shares of national banks 
the assessments on the shares were in violation of the section. 

This decision has led to extensive litigation in behalf of national banks in various 
States to cancel or reduce assessments on bank shares. 

Thus, such litigiation is now pending in the States of Massachusetts and New York, 
involving large amounts of assessments upon shares of national banks, and in the 
State of North Dakota it was recently held, in the case of Eddy v. First National Bank 
of Fargo, by the United States Court of Appeals, Eighth District, that as the taxing 
statute of that State imposed taxes of 35.3 mills per dollar of valuation on bank shares, 
both national and State, and at the rate of only 3 mills per dollar on valuation of other 
moneyed capital in the hands of individual citizens of the State, there was discrimina- 
tion violative of the provisions of section 5219, the court saying: 

" The conclusion in this case is fully supported by Merchants National Bank v. City 
of Richmond (decided June 6, 1921), in wnich the facts were quite similar.'* 

It accordingfy appears that increasing litigation will result in many States wherein 
a different basis oi taxation is imposed with respect to national and State banks than 
with respect to other classifications of moneyed capital, and that national banks may 
evade the taxes imposed with great loss to State and local revenues unless immediate 
action is taken by Congress to amend the provisions of section 5219, to accord with the 
prevailing systems of taxation of national banks like State banks in the various States. 
These systems have been in force for many years without complaint by national banks 
and were adopted with the general understanding that the restrictions of section 5219 
required that shares of national banks be assessed as shares of State banks and trust 



246 STATE TAXATION OF NATIONAL BANKS. 

C3inpaQies doino; a banking^ business. Such understanding was reached in view of the 
decisions of the courts to the effect that the restrictions were directed at competing 
moneyed capital and not capital of individuals which was in a different classification. 

To meet this general situation and to afford ample protection in the assessment of 
the moneyed capital of national banks, and also to provide for a more modem syB- 
tem of income taxation instead of the general .property tax system, which experience 
has shown t^ be unjust and inefficient, the amendment of section 5219 as provided 
by the bill has been proposed. 

The proposed amendment of section 5219 provided by the bill is to expressly per- 
mit the taxation of real estate of national banks as at present, to permit either the 
taxation of income of national banks or the shares of national banks, and also to per- 
mit the taxation of income from shares of national banks, with the restrictions; (1) 
that the real estate is taxed at the same rate as other real property; (2) that the in- 
come of national banks or the shares of national banks be taxed at the lowest uni- 
form rate, or graduated rates imposed with respect to ''banks, banking associations, 
or trust companies doing a banking business incorporated by or under the laws of 
such State, other than savings banks or similar nonstock corporations organized for 
the mutual benefit of depositors"; (3) that if shares are taxed, the shares of non- 
residents, shall be taxed where the bank is located ; and (4) that where income from 
shares is included as taxable income, income from shares of banks, banking assoda- 
tions, and trust companies doing a banking business incorporated by or under the laws 
of the State is also to be so included. 

The bill thus proposes to treat national banks in all the States on a parity as to taxa- 
tion ^ith banks, banking associations, and trust companies doing a banking busi- 
ness, and it preserves the original intent of section 5219 of the United States Revised 
Statutes, and is in accordance with more modem systems of taxation adopted in the 
various States. * 

The bill further provides that any tax upon shares of national banks heretofore 
paid, levied, or assessed, which is in accord with the provisions of the bill is le^a.lized, 
ratified, and confirmed as of the date when imposed, thus saving to the cities and 
States any such taxes and protecting banks which have paid such taxes from any 
claims of shareholders. 

In support of the bill, arguments have been made at length before the committee, 
and this brief is submitted to supplement such arguments with special reference to 
certain features of the bill, which may be separately stated as follows: 



The provision in the bill limiting the restriction in taxation of national banks to 
that imposed with respect to other banks, banking associations, and trust companies is 
reasonable and proper, such institutions forming a natural classification distinct from 
individuals having moneyed capital, and it accords with the long established practice 
in the various States and amply protects national banks. 

The proposed bill provides that whether income of national banks or shares of 
national banks is taxed such tax shall be at the same rate as that imposed in respect 
to ''banks, banking associations, or trust companies doing a banking business incorpo- 
rated by or under the laws of such State, other than savings banks or similar non- 
stock corporations organized for the mutual benefit of depositors," and that if a State 
provides for the taxation of individual incomes, the income from shares of national 
banks may be taxed provided the income from shares of banks, banking associations, 
and trust companies is also so taxed. 

Thus by the proposed bill the limit of the restriction as to taxation is that imposed 
as to such other banks, banking associations, and trust companies. 

In thus limiting the restriction the bill takes cognizance or the natural classification 
adopted and now in effect in the various States, which has been generally regarded 
both by taxing officials and by national banks themselves as affording ample pro- 
tection in the taxation of national banks. 

Thip clearly appears from a brief resum^ of the history of such taxation since the 
enactment of section 5219. 

At that time the corporate form of conducting business was not extensively used; 
taxes were light, in comparison with those of the present day; little attention was 
given to the taxation of individuals other than of their visible, tangible property, and 
corporate taxation was applied generally to their tangible property, which was 
thought to be measured by resort to the shares, the tax being applied to the corporation 
itself or to the shares, as property of the shareholders. The latter method was thus 
naturally provided for in the case of national banks, the injunction as to equality 
being deemed sufficient to prevent discrimination. 
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The prevailing tax was thus a property tax, applicable to all classes of property 
alike and at one uniform rate in the particular taxing jurisdiction. This method 
of taxation is generally spoken of as the general property tax, which system of taxation 
obtains even now in perhaps a majority of the States. 

The breakdown of the general property tax as applied to intangible property of 
individuals has been increasingly apparent and its modification has proceeded with 
more or less rapidity, depending upon the increase of commercial activity in particular 
sections of the country, its failure to function being most evident in the great com- 
mercial centers, where wealth is reflected more and more in forms of credit and in 
activities not involving the ownership of real estate and other fonns of tangible 
prm)erty. 

This tendency very soon afforded ground for complaint by the banks, acting for 
their shareholders, of discrimination, when the intangible property of individuals was 
i?een, for one reason or another, to escape taxation as the public expenditures increased, 
with resulting high tax rates, which in the case of securities drawing fixed low rates 
of interest, resulted often in the practical confiscation of a large part of the income 
from such securities when the property wa^J actually reached by the assessor and 
placed upon the tax roll . . • 

ExtensiA^e litigation thus ensued, involving the interpretation of the permissive act 
of Congress and of State legislation enacted pursuant thereto and the legality of the 
latter in numerous paiticulars, thus producing a mass of interpretation of great variety 
And complexity, it would be of little practical value for present purposes to describe 
in detail the course of this litigation; it being deemed sufficient to state with cer- 
tainty that the generally accepted view, expressed in numerous decisions and by 
the text A^Titers and annotators, came to be tnat the limitation as to the taxation of 
national-bank shares expressed in section 5219, was satisfied if such shares were taxed 
on an equality with other competing capital of individuals and that such capital was 
confined to such as was invested in the shares of State banks and of similar institu- 
tions carrying on a business analogous to that of national banks. Merely as an illus- 
tration of this view, the following from the opinion of Circuit Judge Evans in the case 
of First National Bank t . Covington, rendered in 1900 and reported in 103 Fed., 523, 
may be quoted, lie says (p. 529) : 

All that is done is, under section 5219, to guard money so invested against any 
form of State taxation which puts it at a disadvantage as compared with money 
invested in State banks." 

Similar expressions might be quoted from many sources, but this is deemed unnec- 
essary in view of the fact that we are not now seeking to assert and support the cor- 
rectness of this view or describe its basis, as justified by the decisions of the Supreme 
Court, but only to refer to it as the view universally held and acted upon by legislators 
throughout the Ignited States and accepted without protest by banks and their share- 
holders, the latter being perhaps not led to seriously consider the matter by reason 
of the almost universal custom of the banks to absorb the tax, which was legally one 
upon their shareholders individually. 

This general acceptance of the extent of the limitation upon the States in the 
taxation of bank shares disposed of the difficulty above alluded to, arising from the 
general escape of individuals from tax upon their intangible property, and made it 
possible for the States to re'vnise their tax laws in many particulars without having to 
consider bank shares. Many States proceeded to introduce new forms and methods 
designed to distribute the burden more equitably and to prevent the entire weight 
of increased levies from falling upon real estate and other forms of tangible property. 
These efforts met with varying agrees of success, depending upon the exigencies of 
the particular situation, the existence of constitutional restrictions, and the ability to 
Arouse sufficient interest in the subject to overcome the proverbial prejudice of the 
citizen to any change whatever in the established order. The progress of this move- 
ment took perhaps three main courses, in the order named: 

First. There ensued a very great resort to special forme of taxation of corporations. 
In addition to property taxation, there were developed the various capital stock, 
franchise, and privilege taxes and taxes on gross receipts. National banks were, as 
indicated above, left unaffected, as was deemed necessary and as was satisfactory, 
their shares being taxable as in tiie beginning, and for the reasons noted above State 
banks received similar treatment. 

Second. As constitutions which had required the general property tax were 
amended, other classifications affecting the individual were permitted. Among the 
innovations made was a classification in property taxation, by which intangible 
property was placed in a separate class and taxed at a rate different from and much 
lower than the general property tax rate which was applied to real estate and which 
had also very generally been applied to bank shares. 
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The 4-inill tax on corporate bonds applied in Pennsylvania and the 3-mill tax on 
"moneys and credits" applied in Minnesota and elsewhere, are illustrations of this 
phase of the attempt to reach intangible property. This was the course taken in Vir- 
ginia, resulting in the litigation alluded to and which brought on the situation with 
which we are now concerned. These various low-rate tax laws were more or less 
successful in bringing intangible securities from hiding and securing from their owners 
considerably more taxes than it was possible to collect under the high rates of the 
general property tax. 

Here also bank shares were not affected, being usually left in the class with State 
bank shares and subjected to either the general property tax rate or some special 
rate, applicable to those two classes alone, if the constitution permitted. 

Finally came the income tax, as the latest development in State taxation. State 
income tax laws had of course been used in earlier years, but with little success, due 
to failure in administration and to fundamental detects in their construction, but in 
1911 the State of Wisconsin enacted a comprehensive income-tax law, applicable to 
individuals and corporations, with progressive rates and with adequate provision for 
thorough administration. Massachusetts followed in 1916 and New York in 1919; 
then foUowed Missouri, North Dakota, Delaware, and finally Ncwrth Carolina. More 
or less effective income-tax laws had existed in Virginia and Mississippi for some 
years. 

One general purpose of these income-tax laws was to reach intangible property and to 
effect a more equitable distribution of the tax biu^den through the income therefrom, 
instead of through the capital value as in the classified property tax above referred to. 
Other important purposes were of course in view, but this one is of importance to our 
present inquiry, because in the three States first named intangible property was 
removed from the scope of the property tax and was reached through income alone. 

Here again national bank shares were not affected, for the reasons above stated, nor 
shares of State banks. 

Thus at the beginning of 1921 the tax systems of very many States had come to be 
vastly changed from the situation in 186S, and these drastic changes had all been 
built up upon the assumption that the interpretation as to ** competing capital" was 
settled, and that the individual was not "competinj^" with a bant when.he invested 
his capital in notes, mortgages, and other securities, even though they might be 
construed as ** moneyed capiteJ." 

The individual was still theoretically reached by a tax on his Intangible capital 
under the property tax, at the general property tax rate in numerous States, though 
with little actual success in practice, but he was effectively reached through the 
low rate intangible tax in a number of States and through the income tax in others. 
Bank shares, national and State, were meanwhile being classed by themselves and 
taxed, in most cases, under the system prevailing in 1868. 

On June 6, 1921, however, this entire situation was rudely shattered by a decision 
of the United States Supreme Court, rendered on that date, in Merchants National 
Bank v. City of Richmond, holding that the restriction in the statute as to the taxation 
of moneyed capital extended not only to the capital of State banks and trust com- 
panies, but also to notes, etc., owned by individuals, and that where there was a 
lower rate of taxation with respect to the latter than the general property rate, the 
assessments on shares pi national banks at the higher rate were in violation of the 
section. This of course also affected States in which the income tax was applied, 
with exemption from any property tax of the intangible property — the notes, etc., 
of the individual. 

This decision has led to suits by national banks in various States to cancel or reduce 
assessments on bank shares, and has of course affected the disposition of suits pending 
at the time of the decision in question. Thus, suits had oeen brought in North 
Dakota, where a low-rate intangible tax is in force and in Massachusetts, which has 
an income tax, and litigation immediately arose in New York, which also has an 
income tax . The spread of this litigation is assuming alarming proportions, with serious 
danger to the revenues of the States and municip^alities involved, which face the pros- 
pect of refunding large amounts and of having to entirely revise their systems of 
taxation, built up after many years of effort, with the purpose of providing for the 
more equitable apportionment of the tax burdens. 

As illustrating the seriousness of the situation, the litigation in New York may be 
referred to. A lai^ge number of the national banks in that State have brought suits 
involving the taxes of the years 1920 and 1921. The annual taxes on bank shares 
payable to localities in that State amount to about SS,000,000, of which over $5,500,000 
is payable to the city of New York, the taxes imposed being upon the same basis with 
respect to national banks, State banks, and trust companies. 



STATE TAXATION OF NATIONAL BANKS. 249 

Although the city of New York, in a typical case recently tried, in which attor- 
neys for other cities of the State and the attorney general united, contends that the 
New York tax law does not violate the present provision of section 5219, the proposed 
amendment of the section would be helpful in i)re8erving the fair and equitable pro- 
visions of the tax law now in effect for the taxation of bank shares, and would permit 
the retention undisturbed of the more recent features of the laws of that State which 
have been added from time to time in an effort to improve ,the tax situation there. 

The amendment of section 5219 of the Revised Statutes proposed by the bill (H. R. 
9579) seems to follow the normal and natural course of taking the line of least resistance 
and one which reflects the consistent practice which has obtained, without objection, 
for many years, adding only the feature which would empower the States to use income 
as a measure of the tax on banks, a measiu'e now commonly applied to other corpora- 
tions, where that method of taxation is in force, and being generally thought to be 
a more equitable basis of taxation than a property basis. The essential and important 
feature of the bill is that it retains the accepted practice in the past of treating all 
banking institutions alike, a feature which should cause no disturbance to the subjects 
of the tax and which should commend itself to Congress as well as the States. 

The provision has the further merit of sharply defining the measure of taxation of 
national banks in terms clear and unambiguous to taxing officials and to national 
banks alike, eliminating the possibility and the necessity tor litigation and construc- 
tion of language by the courts such as has heretofore existed. • 

Each would know exactly what is intended and no doubt can exist as to the insti- 
tutions included; and by no other classification can such definiteness of the measure 
of taxation be attained. 

If, for example, it was attempted to add individuals doing a banking businesSj or 
private bankers, or other similar terms, uncertainty as to the meaning and apphca- 
tion of such limitation would at once arise. Such business differs in many respects 
from that of national banks, State banks, and trust companies, and, if overlapping 
in some degree, it is distinct in classification and comprises many subclassifications. 

Thus we nave individuals making loans and conducting business that no national 
bank. State bank, or trust company engage in, brokers, so called private bsmkers 
acting in fact as feeders to the national banks, State banks, and trust companies, 
some with and some without deposits of customers, investment companies, commer- 
cial houses, and in fact many depftrtment stores with some banking facilities. 

Any competition of such with national banks. State banks, and trust companies 
is slight compared with the great volume of business of such banking institutions; 
and, with no material benefit by their inclusion in the statute, such inclusion would 
immediately render the statute open to the same objection as to uncertainty and 
consequent confusion which has marked the original enactment. 

Following the course of development the States have provided differently for tax- 
ing such individuals, brokers, and investment compames than for taxing, national 
banks. State banks, and trust companies, and no complaint has arisen challenging 
such different classifications, the States and the banks recognizing the natural group- 
ing together of the institutions engaged in identical business, namely, nacional banks. 
State banks, and trust companies. 

Accordingly it is asked that such natural classification be incorporated into sec- 
tion 5219, affording the identical protection which the national banks have without 
question accepted. In so doing Congress will have provided for the general neces- 
sities of the situation, safely leaving to the States and to the courts the responsibility 
of equal taxation under the fourteenth amendment, guaranteeing equal protection 
of the law, should any occasion therefor appear. 

II. 

The provision of the bill to permit taxation of income is appropriate and desirable 
in view of the modern system of income taxation prevailing in many States. 

Apart from the limitation of restriction as to taxing national banks, the only new 
feature provided by the bill is that as to permitting in the alternative taxation pf 
incomes of the banks or of the shares of the bank and as to permitting taxation of 
incomes from shares. 

This new feature is proposed in the bill in view of the fact that an increasing number 
of States are adopting s^'stems of income taxation, whereas some continue with property 
valuation taxation. 

Under tha existing provision of section 5219 only taxation of shares is permitted, 
and so the bill retains that form of taxation if desired, instead of broadly providing 
generally that any form of taxation might be adopted comparable to that with respect 
to State banks and trust companies. 
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Unlecs either such broad general provision or the provision contained in the bill is 
adopted, no power to tax income of national banks would exist and the taxation 
woidd be limited to taxation of shares, thus preventing the adoption of income taxation 
as to national banks, although such system of taxation was adopted as to all business 
and institutions other than banks. 

It therefore seems appropriate and desirable in view of the modern trend of taxation 
in the States to authorize income taxation of banks ij that form of taxation is preferred 
to taxation of shares upon some measure of value. 

There is added the further provision in the bill that in taxin g the individual share- 
holder under a personal income tax, incomes from his shares may be included, the 
income from shares of State banks and trust companies also to be included. Certain 
authorities have assumed that this power exists without such provision in States which 
have enacted personal income tax laws. 

In this connection, however, the recent decision of the United States Supreme 
Court in Gillespie v. Oklahoma, decided January 30, 1922, would seem to indicate 
that under the existing act of Congress (sec. 5219) if the shares are taxed as property of 
the shareholders thereunder, the income from the shares may not be taxed m addition 
unless specific provision therefor is also given. 

To quote the language from the opinion in the Gillespie case: 

*'Wnere the principal (herein the bank shares) is absolutely immune from inter- 
ference, an inquiry is allowed into the sources from which net income is derived and 
if a part of it comes from such a source (herein the bank shares) the tax is pro tanto 
void. " 

Applying this principle to the present case, it would seem that if the shares are 
immune from taxation, except as permitted by Congress, net income would be immune 
to the extent that it is derived from such shares unless express permission to tax it is 
given, because it would be additional taxation of a source immune except as made 
taxable. 

The permission proposed by the bill to tax incomes from shares would be quite in 
harmony with this decision, as the power to tax the income is specifically given, 
coupled with the limitation that if exercised, it shall be applied similarly to incomes 
from the shares of State banks, banking associations, and trust companies doing a 
banking business, thus preserving the basis of uniformity which is applied to the 
other taxation p?rmitted by this bill and causing no embarrassment to the States in 
taxing other subjects over which Congress has no control. 

III. 

The provision of the bill ratifying taxes heretofore imposed in accord with the pro- 
visions of the bill, is legal, proper and essential. 

The bill at folios 17-19, page 2, provides as followB: 

"Any tax upon shares of national banks heretofore paid, levied, or assessed which 
is in accord with the provisions hereof is hereby legalized, ratified, and confirmed, 
as of the date when imposed.' ' 

By this provision Congress would now give the permission which heretofore it might 
have given to assessment of national banks upon the same basis as State banks, bank- 
ing associations, and trust companies doing a banking business as they have in fact 
been assessed in the various States. 

In effect the provision legalizes, ratifies, and confirms such assessments so far as 
Congress is concerned, as of the date when imposed. It eliminates the right of any 
national bank to say that Congress had given no permission to make such assessments 
and that hence such assessments were invalid. By the provision Congress would be 
saying now what it could previously have said that such assessments were proper and 
valid. 

The provision is thus legal since it attempts to do no more than precisely the same 
thing tnat Congress could previously have done, namely, permit the taxation oi na- 
tional banks as other banks, banking associations, and trust companies doing a bank- 
ij\g business. That which Congress may grant or permit, it may legalize, ratify, and 
confirm so far as its grant or permission is concerned. This principle has been uni- 
versally recognized by the courts with respect to legislative power both of Congress 
and of States. 

It was clearly stated and upheld as to congressional power in the case of United 
States V. Heinszen & Co. (206 U.S., 270), which was followed in the more recent case 
of Rafferty v. Smith Bell Co. (U. S. Supreme Court, Dec. 6, 1921). 

In the Heinszen case action was brought to recover the amount of tariff duties 
exacted in the Philippine Islands on merchandise, the duties having been collected 
under authority of an order of the President before Congress on March 8, 1902, had 
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enacted tariff duties for the Philippines. The court had held that the duties 
complained of were illegal and the question presented was whether an act of 
Congress in 1906 (34 Stat., 636, June 30, 1906) legalizing and ratifying the imposition 
and collection of the duties prior to March 8, 1902, was within the power of Congress. 

It was held that Congress had such power and that the legalizing and ratifying 
act of 1906 was effective, citing Hamilton v. Dillon, 21 Wall., 73, and Mattingly v. 
District of Columbia, 97 U. S., 687). 

In 80 holding the court quoted (p. 384) from the decision in the Mattingly case 
which concerned the validity of an act of Congress ratifying certain void assessments 
for street improvements in the District of Columbia, wherein it was said : 

"If Congress or the legislative assembly had power to commit to the board the duty 
of making the improvements and the power to prescribe that the assessments should 
be made in the manner in which they were made, it had power to ratify the acts 
which it might have authorized * * *. Underthe Constitution Congress had power 
to exercise exclusive legislation in all cases whatsoever over the District, and this 
includes the power of taxation * * *. Jt. may therefore cure irregularities and 
confirm proceedings which without the confirmation would be void because unauthor- 
ized, provided such confirmation does not interfere with intervening rights." - 

The court then states (p. 384): 

**It is then evident, speaking generally both on principle and authority, that 
Congress had the power to pass the ratifying act of June 30, 1908. " 

In discussing the question whether money paid to discharge the illegally exacted 
tariff duties justly and equitably belonged to the claimants and that the title thereto 
continued in them as a vested right of property, and hence the right to recover the 
money could not be taken away, the court said (p. 386): 

* * But here again the argument disregards the fact that when the duties were illegally 
exacted in the name of the United States, Congress possessed the power to have au- 
thorized their imposition in the mode in which they were enforced, and hence from 
the very moment of collection a right in Congress to ratify the transaction, if it saw 
fit to do so, was engendered. In other words, as a necessary result of the power to 
ratify it followed that the right to recover the duties in question was subject to the 
exercise by Congress of its undoubted power to ratify. " 

The court also quoted (p. 387) from Cooley on Constitutional Limitations (7 ed., 
p. 543): 

** Nor is it important in any of the cases in which we have referred that the legislative 
act which cures the irregularity, defect, or want of original authority was passed 
after suit brought in which such irregularity or defect became matter of importance. 
The bringing of suits vests in a party no right to a particular decision * * * and 
his case must be determined on the law as it stands, not when the suit was brought, 
but when the judgment is rendered. " 

It is thus apparent that while the Heinszen case did not present identical facts to 
thope herein appearing, inasmuch as therein the subject of the validating act related 
to tariff duties, which are imposed in a manner to be authorized by Congress and are 
actually imposed either by Congress or by its agent, whereas here the subject of the 
validating act relates to assessments on national banks, which are imposed in a manner 
to be authorized by Congress but are actually imposed by States or municipalities, 
there is no distinction in the principle applicable. In eacn case Congress, having the 
X)ower to prescribe the nanner in which the charges may be imposed, may ratify and 
confirm charges imposed in a particular manner. 

In other words it was within the power and authority of Congress to prescribe for 
taxing national banks as stated in the bill just as it was within the power and au- 
thority of Congress to prescribe for imposing the tariff duties which were collected. 
Accordingly in both cases it has the power to ratify and confirm that which was done 
so far as its permission and authority is concerned. 

As stated in Cooley on Taxation (3d ed., 517): 

"The general rule has often been declared that the legislature may validate retro- 
spectively the proceedings which they might have authorized in advance." 

The same rule is stated in Exchange Bank Tax cases, 21 Fed. Rep. 99 (affirmed 
122 U. S., 154) at page 101, the court further stated: 

"And it is immaterial that such legislation may operate to divest an individual 
of a right of action existing in his favor or subject him to a liability which did not 
exist originally. In a large class of cases this is the paramount object of such legis- 
lation." 

Upon affirmance by the United States Supreme Court it was said (122 U. S., p. 163): 

"The plaintiff ana the other shareholders were bound as owners of property to 
bear their just proportion of the public burdens * * ♦ and it would seem but 
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just that the defect should be cured if practicable and the shareholders not be allowed 
to escape taxation and thus entail the burden they should bear upon other taxpayers 
of the community.' 

And in the case of Mattingly v. District of Columbia (97 U. S., 687), cited and 
discussed in the Heinszen case, the court quotes (p. 690) as "accurately stated" 
the rule asserted by Judge Cooley in view of the authorities, as follows: 

"If the thing wanting or which failed to be done and which constitutes the defect 
in the proceeding is something the necessity for which the legislature might have 
dispensed with by prior statute, then it is not beyond the power of the l^slature 
to dispense with it by subsequent statute. And if the irregularity consists in doing 
some act or in the mode or manner of doing some act which the legislature might 
have made immaterial by prior law it is equally competent to make the same imma- 
terial by a subsequent law. (Cooley, Const. Lim., 371.)" 

Thus in Shattuck v. Smith (6 N. D., 56), where the State board of supervisors 
levied without authority a State tax which the legislature might have levied or 
ordered the board to levy, it was held that the legislature could validate a defective 
levy which it might have authorized to be made in the manner in which it was laid. 

In liiarion County v. Louisville & N. R. Co. (91 Ky., 388), where a county had au- 
thority to levy a head tax for county purposes and levied an ad valorem tax, it was 
held liiat the legislature by subsequent enactment may validate the levy. 

In Kettelle v. Warwick & C. Water Co. (R. I.) (49 Atl. Rep., 492), where a town- 
ship tax was void as exceeding the statutory town tax limit, it was held that the 
l^slatiu-e had power to pass an act validating the assessment so erroneously levied, 
and such an act is constitutional. 

As said, however, in Exchange Bank Tax cases (21 Fed. Rep., 99, p. 100): 

"Undoubtedly the le^lature could not validate a tax which was prohibited by 
the laws of the United States, but it was competent for them to sanction retroactively 
such proceedings in the assessment of the tax as tiiey could have legitimately sanc- 
tioned in advance." 

Thus only Congress may by retrospective legislation validate taxes not authorized 
under permission previously given by it where it could have legitimately given per- 
mission to impose the taxes. The necessity for the validating permission provision 
of the bill thus appears. 

Unless by the provision of the bill referred to Congress would grant its permission 
and recognize as valid the taxes imposed on national banks which were in accord 
with the proposed amendment of section 5219, there would be no relief to the States 
with respect to taxes heretofore imposed, and there would result increasing litigation 
as to the taxes imposed and recoveries of taxes paid and nonpayment of taxes, seriously 
jeopardizing State and municipal revenues. 

For many years taxes have been imposed and paid without complaint by national 
banks where the tax compared with that paid by State banks and trust companies 
but differed from that imposed as to individuals. Thus the situation is critical and 
calls not only for authority in the future to levy such taxes but for the retroactive 
permission and consent of Congress to impose such taxes heretofore, ratifying and 
legalizing them. 

As stated in the authorities above cited, no vested right exists to recover such 
taxes where no judgment has been rendered, and the legal effect of the provision 
would be not to disturb judgments entered but to remove any cause for similar 
judgments. 

Such validating provision, therefore, being within the power of Congress and essen- 
tial to the States and municipalities and fair and equitable as to the banks them- 
selves, should be enacted. 

Washington, February 7, 1922. 

Respectfully submitted. 

Samuel Lord, 
Choirman of Committee oj State Taxing Officials. 

Mr. Lord. I shall be very glad to have it printed , because it makes a clear statement. 
Here is also a supplemental brief bearing upon the validating clause and also upon 
some other legal phases of the matter. 
The Chairman. That will be put in the record. 
Mr. Lord. I thank you. 
(The supplemental brief is as follows:) 

Supplemental Brief Presented by the Committee op Tax Oppicials. 

Two matters should be somewhat further discussed : First, the fact that the limita- 
tion imposed by the proposed bill upon the rate of national-bank taxation is the rate of 
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taxation imposed upon incorporated State banking institutions, so-called private 
bankers being disregarded; and, second, the question of the constitutionality of the 
proposed validatiQg clau&e. 

1. We urge that the taxation of private bankers should be entirely excluded from 
consideration in dealing with the proposed bill. 

The Federal statute which it is sought to amend by this bill is not a tax statute. It 
establishes no sjrstem of taxation whatever. Its only purpose is to remove to a limited 
extent the restrictions imposed by the nature of the Federal Union upon the right of 
the State to tax instrumentalities of the Federal Government. Thus within its limits 
it ought to be a broad grant of power»similar in character to a tax power inserted in a 
State constitution. It ought to leave to the States so far as possible a free hand in 
adapting their varied systems of taxation to national banks. It should therefore give 
as broad a power to the States as is consistent with the protection of national banks 
from unreasonable or unfair discrimination. 

Accordingly, in accordance with the modern methods of taxation the States should 
be permitted, if they desire, to classify the different businesses which are carried on 
within their borders, and to tax the different classes at such varying rates as they 
may deem to be fairly in the interest of both the taxpayer and the State. Banking as 
conducted by national banks, State banks, and trust companies is clearly a business 
in a class by itself. These institutions have comparatively small capitals but receive 
from their customers very large sums upon deposits, in practically every instance 
many times the amount of their capital and surplus. Upon these deposits they pay 
at best but very little interest and to a large extent no interest at all, and they use 
them freely in their business of making loans. The receiving of deposits in this 
manner is thus an essential element of banking of this class, and is a chief source of the 
large profits made by these banks. As a result of the character of their business and 
in order to protect their customers they are subject in the case of national banks to 
strict regulations by the Federal Government and in the case of State Imnks to State 
regulation. 

While it is theoretically possible for an individual or a partnership in the al sence 
of statutory prohi^ ition to carry on a tanking institution in precisely the same manner 
as a national or State bank is operated, it is practically never done. In fact, in some 
States such banking is not permitted except by corporations incorporated for the 
purpose and subject to State regulations. 

The ) usiness of the so-called private tankers, typical examples of which are J. P. 
Morgan & Co., of New York; Lee, Higginson & Co., of Boston; and Kidder, Pea'* odv 
Co., of Boston, will Ve found upon analysis to Ve quite different from that of national 
and State 1 anks. The partners carrying on such a business as that of these concerns 
call themselves I ankers, 1 ut they do not consider that they conduct a bank. They 
commonly refer to themselves as '* investment houses." In the first place, in practi- 
cally every instance they are stock brokers bu>dng and selling upon the various 
stock exchanges for their customers and charging a commission for their services. 
Then they engage in selling to the investment public at retail securities of various 
sorts which they have purchased at wholesale. This brings at out the most important 
and usually most profitable part of their business, the underwriting of new issues 
upon a large scale. Such underwritings are in substance agreements to purchase for 
resale large blocks of securities with a guaranty on the part of the purchaser that such 
resale will be made at a stipulated price. It is true that incidental to such under- 
writings an investment house may make temporary loans to the corporation issiting 
the securities pending their final sale. But this is merely an incident to the under^ 
writing and amounts to nothing more than an advance to the corporation, before it 
becomes due, of money which subsequently will te paid to it under the underwriting 
agreement . 

Customers who are in the habit of employing one of these investment houses as a 
broker for stock-exchange purposes or of purchasing securities directly from them 
from time to time frequently carry substantial balances with them for use in securing 
or paying for their purchases. It appears to be the custom for some of these in\ est- 
ment houses to permit their customers to draw drafts upon them against these balances 
in substantially the same form as bank checks. These checks are not payable through 
the clearing house, since the in^ estment house is not a member of that institution, but 
must be collected from it by the bank where it is deposited in the same manner as an 
ordinary draft made by a creditor against any individual in the community. The 
total amount of checks or drafts of this qharacter in use in the community when com- 
pared with the vast amount of bank checks which are exchanged daily is trifling. 

These investment houses of course deposit the moneys which they thus receive 
from their customers in their accounts with national banks or trust companies, and 
thus those amounts go to swell the deposits of real banks. So far as we are aware 
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none of the States where these investment houses are engaged in business deal with 
them as banks of deposit in their banking regulations. 

Many of these investment houses for many years have in connection with their 
other business engaged in the business of financing in various ways business trans- 
actions with foreign countries. This is done chiefly by the issue of letters of credit 
and by the purchase and sale of foreign exchange." Until recent years these houses 
appear to ha\ e largely had a monopoly on this sort of business, national banks not 
engaging in it. Certainly at the time of the enactment of Revised Statutes, section 
5219, in 1863, such business was no part of the business of national banks. Of late 
many of the larger national banks have established foreign departments in which 
they carry on this kind of business, and this is the only field of tanking in which it 
can be seriously said that these investment houses are in competition with national 
banks. Their businesses o"\ erlap in this field, but not to any serious extent elsewhere. 
Surely no one would contend now that national banks are permitted to act as execu- 
tors, administrators, and trustees there is any reasonalbe ground for urging that they 
must be taxed upon their profits from such activities to no greater extent than private 
individuals thus acting. Upon similar reasoning we urge that there is no justification 
in requiring national banks to be taxed at the same rate as these investment houses 
merely because in recent years they have extended their activities into the fields of 
foreign financing preA iously occupied solely by investment houses. In other words, 
when the business of national banks and the investment houses is compared as a 
whole it can not be said that there is any sound basis for insisting that they be put 
in the same class for purposes of taxation merely because to some extent they are in 
competition. When considered broadly the business of an investment house and of 
a real bank each falls into a distinct class of its own. 

Of course, under the proposed bill, if the legislature of any State deems the situation 
in its State to warrant it, it has full power to tax private bankers so called on the same 
basis as national banks. What however States are more likely to do if they find in- 
vestment houses to be doing to any substantial extent a real banking business is to 
require them to be incorporated under State banking laws and to be subject to the 
strict regulation of such laws. 

2. We contend the validating clause of the proposed bill is in all respects constitu- 
tional. 

That clause does not impose a retroactive tax. For it to become effective it is re- 
quired, first, that a tax to be properly assessed under and in compliance with a State 
statute valid in all respects except in its failure to comply with Revised Statutes, 
section 5219; and in the second place, a tax which satisfies the limitations imposed by 
section 5219 as amended by this proposed bill. No other taxes will be validated by 
this tax. 

A bank incorporated by Congress and doing business within a State is within the 
reach of the taxing power of the State to the same extent as any other corporation 
thus incorporated. It is only because national banks were organized as instrumen- 
talities of the Federal Government in carrying our its governmental powers that they 
became exempt from such taxation except to the extent authorized by Congress. 
Thus, because of their character the imposition of a tax upon them requires the author- 
ity of two governments. That is, concessional action and a State statute within the 
limits, if anv, of congressional permission. In the case of all the taxes now sought to 
be validated the ^tate authority exists and the difficulty grows out of the fact that the 
State has exceeded certain limitations imposed upon it by the act of Congress author- 
izing national bank taxation. A superior governmental power has granted a certain 
limited authoritv, but that authority as it now turns out was not quite as broad as the 
States assumed it to be. They now ask that action taken by them ostensibly under 
the authority of Congress but in excess of certain limitations imposed be now ratified 
and confirmed. 

It is a familiar principle that an authority which might have been granted in the 
first instance may at least in all cases where no vested rights of third persons have 
intervened, be supplied by ratification. It is a principle familiar of application as 
between principal and agent; but it applies in all cases where a statutory authority 
is required to legalize an act. It has been applied by the Supreme Court of the United 
States in tax cases where the situation was closely analogous to that now under con- 
sideration. 

In United States v. Heinszen (206 U. S., 370), the question was as to the right to 
recover from the United States certain import duties assessed upon imports into the 
Philippines. These were originally assessed under an Executive order of the Presi- 
dent alter the treaty of peace with Spain. The Supreme Court had held in previous 
decisions that the President had no power without an act of Congress to authorize the 
collection of such import duties. Thereupon Congress passed an act which plainly 
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validated all import duties collected under this Executive order provided it had 
authority to do so. The court held that this act of ratification was valid and that the 
duties could not thereafter be recovered. It declared it to be elementary **that the 
power of ratification as to matters within their authority may be exercised by Con- 
gress, by State governments, or municipal corporations" (p. 382), and declared that as 
Congress had ample authority to authorize tne collection of such duties in the first 
instance, it could by subsequent action where the rights of no third persons intervene 
ratify and legalize duties collected entirely without authority. It was ix)inted out 
that this was not merely imposing a retroactive tax, but was merely establishing by 
ratification the authority which it hafd been assiuned existed at the time the duties in 
question were collected. It fully discussed the question whether thus legalizing the 
retention by the Government of payments which otherwise could be recovered as 
illegal constituted a taking of propertv without due process of law, and held that there 
was no such failure of due process. The court particularly made plain that the ratifica- 
tion was valid, even in cases where suits were brought to recover the illegal payments 
prior to the enactment of the ratifying legislation. 

In Rafferty, Collector, v. Smith Bell & Co., decided December 5 last (42 Sup. Ct. 
Rep., 71), this principle was again applied and carried still further. In that case 
the Philippine Legislature had imposed duties on certain goods exported from the 
Philippines purporting to act under an authority granted by an act of Congress. 
This suit was brought to recover duties collected under this statute and the supreme 
court of the islands. held that the duties were invalid and that they could be recovered. 
After this judgment had been entered an act of Congress was passed expressly legalizing 
and ratifying all taxes imposed by the Philippine Legislature under the statute in 
question. Thereafter the Supreme Court of the United States reversed this judgment 
and held that the taxes were valid solely upon the ground that they had been vali- 
dated by an act of Congress passed after the judgment in the lower court. In so doing 
they expressly followed the case of United States v. Heinszen, and held that the judg- 
ment should De reversed even though at the time it was entered by the lower court 
the duties on the law as it then stood were invalid and the judgment of recovery 
thus at that time properly entered. 

In Tiaco v. Forbes (228 U. S., 556) the court applied the same general principle in 
dealing with the validity of an act of the Philippine Legislature ratifying an unauthor- 
ized order of deportation made by the governor of the Philippines. In that case it 
is said by Holmes, J. : 

"But it is generally recognized that in cases like the present, where the act purports 
to be done in the name and by authority of the State a defect in that authority may 
be cured by the subsequent adoption of the act. The person who is assumed to 
represent the will and person of the superior power is given the benefit of the repre- 
sentation if it turns out that his assumption was correct. " 

So in the assessment of the bank taxes now under consideration the various State 
authorities imposed and collected the taxes acted under the admitted authority of 
their own States, and also acted under and within what they each assume to be the 
proper interpretation of the authority granted by Congress in enacting Revised 
Statutes, section 5219. It having turned out that the latter authority was misin- 
terpreted and was narrower than it was supposed by the State authorities to be, it 
plainly follows from the principles laid down in the cases just discussed that Congress 
having ample power to nave originally granted the authority as it was supposed to 
exist can now adopt the a<^ts of the State taxing officials and by ratification validate 
to the extent of its authority over the subject matter of national bank taxation all 
taxes now in question. 

Mr. Lord. My associate, Mr. Armson, after I returned home the other day, hurriedly 
undertook to classify the States, showing the systems of taxation permissible under 
their constitutions. I think that this data is not altogether accurate, but it is fairly 
80, and it may be helpful. I can not vouch for its absolute accuracy. 

The Chairman. With that understanding, suppose we place it in the record at this 
point for whatever value it may have. 

Mr. Lord. Very well. 

(The data referred to is as follows:) 

CONSTITUTIONAL LIMITATIONS ON STATE TAXATION. 

Uniform rule (22 States): Arkansas, California, Colorado, Florida, Georgia, Illinois, 
Indiana, Kansas, Louisiana, Mississippi, Nevada, North Carolina, Ohio, Oregon, 
South Carolina, South Dakota, Tennessee, Texas, Utah, Washington, West Virginia, 
Wyoming. 

Uniform on property taxed (8 States): Alabama, Delaware, Idaho, Maine, Massa- 
chusetts, Missouri, New Hampshire, Wisconsin. 
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Classification in sonie form (12 States): Arizona, Iowa, Kentucky, Maryland, 
Michigan, Minnesota, Montana, New Jersey, New Mexico, North Dakota, Oklahoma, 
Virginia. 

No restrictions, or practically none (5 States): (Connecticut, New York, Pennsyl- 
vania, Rhode Island, Vermont. 

Income taxes (10 States): Delaware, Massachusetts, Missouri, Nebraska, New Mexico 
New York, North Dakota, Oklahoma, Virginia, Wisconsin. 

Specific tax on money and credits (9 States): Iowa, Maryland, Kentucky, Minne- 
sota, Nebraska, South Dakota, Pennsylvania, Louisiana, "W'ashinjsjton. 

Mr. Stevenson. What does that purport to show? 

Mr. Lord. The tax systems in the ditferent States, but not in detail. 

Mr. WiNGo. That is, the constitutional restrictions? 

Mr. Lord. Yes; the constitutional restrictions, and wherever the constitutional 
restrictions have been removed it will be noted that generally those States have 
tried to struggle forward with tax reforms. Sometimes they have made mistakes. 
They are groping in the dark and often have to retrace their steps, but if they are 
always putting bars in the way of progress we can not possibly move forward. 

Now, another thoup:ht. I am not going to enter into a legal argument here to-day, 
but certainly it is evident that the eminent jurists in the Supreme Court in the early 
days looked upon the right of the States to tax bank shares as an absolute right on 
their part. Gradually they changed their views and came to look upon it as a con- 
current right, with the Federal jurisdiction — being a superior ju^-isdiction — ^having a 
prior right, and then, finally, they reached the view that it is simply a permissive 
right. There is no use discussing these legal cases. My own feeling is — and I differ 
from Judge Leser in that regard — that the recent Richmond case is a restatement of 
the law by the Supreme Court in which it plants itself squarely upon the language 
of the provision in the statute. If I am right about this, the statute must be modified 
before we can make any substantial advance in tax reforms in the various States, 
except or unless we are willing to exempt national banks from taxation. I do not 
think they ought to be exempt and I do not think they want to be exempted. 

Mr. Lord. I would like to leave with you this amendment to the bill. It does not 
change it, but makes the meaning of the bill a little clearer. We have tried in this 
amendment to unyoke the income-tax provision from the general property tax pro- 
vision, because the language of one is not applicable to the other. I think we have 
accomplished this purpose in the proposed amendment. It does not change the 
principle of the bill. I leave it for your careful consideration. 

The Chairman. We will put it in the record at this point. 

(The amendment referred to is as follows:) 

AMENDMENT TO H. R. 9679 PROPOSED BY THE COMMITTEE OF TAX OFFICIALS. 

Amend H. R. 9579 by striking out all after the word "association" where said word 
occurs the second time in line 12 on page 1 of the printed bill, down to and including 
the word "and" where said word occurs in line 10 on page 2 of the printed bill, and 
insert in lieu thereof the following: "as it may determine, but not both, subject to 
the restrictions that if the shares of such association be taxed the rate of tax imposed 
thereon shall be not greater than the rate imposed on banks, banking associations, 
or trust companies doing a banking business, incorporated by or under the laws of 
such State, or on the moneyed capital or shares thereof; other than savings banks or 
similar nonstock corporations organized for the mutual benefit of depositors; and if 
the shares of such national banking association are taxed, the shares owned by non- 
residents of such State shall be taxed in the taxing district where such national banking 
association is located and not elsewhere; and if the incom of such national banking 
association be taxed, the rate or graduated rates thereon shall be not greater than the 
rate or graduated rates imposed on the income of banks, banking associations, or trust 
companies doing a banking business, incorporated by or under the laws of such State, 
other than savings banks or similar nonstock corporations organized for the mutual 
benefit of depositors." 

Alfio, amend said bill by striking out all thereof after the word "imposed" where 
said word occurs in line 20 on page 2 of the printed bill. 

Mr. Lord. If we should exempt them we would be exempting one of the most 
productive forms of property we have in Minnesota. I am sure that the reaction 
against anything of that kind would be tremendous, and I know that our bankers in 
Minnesota realize fully that situation. 

Gentlemen, I want again to express thanks for the patience with which you have 
listened to all of us — ^bankers and tax commissioners alike. 

Mr. Stevenson. Wo^ you object to putting in two or three pages of that Minnesota 
Law Review? 
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Mr. Lord. I should be very glad to do so. I was going to give it to. Mr. Wingo. It 
is really very interesting in connection with this subject. 

Mr. Wingo. It is an article by Alfred J. Schweppe on "State taxation of national 
bank stocks — Uncertainty of its constitutional basis." - It appears in the Minnesota 
Law Review of February, 1922. I think that the article with the notes would be of 
considerable value to some of the gentlemen who have not been at the hearings. I 
think it should go in the record. It is not very long. 

The Chairman. Without objection, that will be placed in the record at this point. 

(The article referred to is as follows:) 

State Taxation op National Bank Stocks — ^Uncertainty op its Constitutional 

Basis. 

[By Alfred J. Schweppe, president of the student board of editors of the Minnesota Law Review.] 

It has been constantly assumed in modern decisions concerning the power of the 
States to levy a tax on national bank stock that such power of the States rests solely 
on the permissive legislation of Congress.^ It is the purpose of this discussion to raise 
two questions: (1) Wliether this assumption is warranted by the early decisions upon 
which it purports to be based; and (2) whether, assuming that a State has no such 
power under the Constitution, Congress has the power to grant such permission. 

Although the cases of McCulloch v. Maryland, ^ Osborne v. Bank of the United 
States,^ and Weston v. City of Charleston* are frequently referred to as denying the 
power of the States to levy such a tax,* it seems clear that Chief Justice Marshall, 
who rendered those decisions, admitted the power of the States to tax national bank 
stock as distinguished from a tax upon the corporation, its capital, its operations, 
and the Federal securities held by them. In McCulloch v. Maryland he said: 

"This opinion does not deprive the States of any of the resources which they origi- 
nally possessed. It does not extend to a tax paid by the real property of the baii, 
in common with the other real property within the State, nor to a tax imposed on the 
interest which the citizens of Maryland may hold in this institution, in common with 
other property of the same description throughout the State. But this is a tax on 
the operations of the bank and is, consequentfy, a tax on the operation of an instru- 
ment employed by the government of the Union to carry its powers into execution. 
Such a tax must be unconstitutional."^ 

That in excepting from the scope of the decision "the interest which the citizens 
of Maryland may hold in this institution" Marshall expressly had in mind the power 
of the State to tax national bank stock seems clear not only from a careful reading of 
the language, but also because the exception was made with direct reference to, and 
the language of it in part adopted from, the argument of Mr. Pinkney, who, while 
contending that the State had no power to tax the bank itself, conceded that the 
State could tax the stock of the United States Bank in the hands of individual citi- 

I People V. Weaver (1879), 100 U. S., 539, 543; 25 L. Ed., 705: "That the provision which we have cited 
was necessary to authorize the States to impose any tax whatsoever on these bank shares is abundantly 
established by the cases of McCulloch v. Maryland, 4 Wheat., 316; Osborn v. Bank of United States, 9 
Wheat;^ 738, and Weston v. City of Charleston, 2 Pet., 449. 

• * As Congress was conferring a power on the States which they would not otherwise have had . ♦ * * . ' 
Owensboro National Bank v. Owensboro (1898), 173 U. S., 664, 668; 19 S. C. R. 637; 43 L. Ed. 850: "It 

follows then necessarily from these conclusions that the resx>ective States would be wholly withont power 
to levy a tax, either direct or indirect, upon the national banks> their property, assets or franchises, w^e 
it not for the permissive legislation of Congress.'' 

Bank of California t'. Richardson (1919), 2 18 U. S.^ 476, 483; 39 S. C. R., 165; 63 L. Ed. 372), foUowine afull 
discussion of the congressional intent in passing section 5219 of the Revised Statutes of the United States: 
" Full and express power on that subject was given accompanied by a limitation preventing the exercise 
in a discriminatory manner, a power which from its very limitation was exclusive of other methods of 
taxation and left, therefore, no room for taxation of the Federal ag^icy or its instrumentalities or essential 
accessories except as recognized bv the provision in question." 

Smith V. Kansas City Title & frust Co. (1921), 255 U. S., 180; 41 S. C. R.,243; 65 L. Ed. 360): "The same 
principle has been recognized in the Bank Tax cases, declaring the power of the States to tax the property 
and franchises of national banks only to the extent of the laws authorized by Congress. Owensboro Nat. 
Bank v. Owensboro (1898), 173 U. S., 664; 19 S. C. R., 537; 43 L. Ed., 850, involved the validity of a franchise 
tax in Kentucky on national banks. In that case this court declared * * * that the States were wholly 
without power to levy any tax directly or indirectly upon national banks, their property, assets or fran- 
chises, except so far as the permissive legislation allowed such taxation." 

See also note 18. 

» (1819) 4 Wheat. (U. S.), 316; 4 L. Ed. 579. 

• (1884) 9 Wheat. (U. S.), 738; 6 L. Ed. 204. 
« (18») 2 Pet. (U. S.), 449, 7 L. Ed. 481. 

» See note 1. 

• (1819) 4 Wheat. (U. S.), 316, 436; 4 L. Ed. 579. 
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zens.^ Almoflt simultaneously with the decision of McCulloch v. Maryland, the 
South Carolina court decided that though the State could not tax the bank as such, 
it could tax United States Bank stock held by an individual.* This South Carolina 
case was cited to the Supreme Court in Weston v. City of ('harleston,* and not dis- 
cussed. Chief Justice Marshall, however, in the latter case *° reaffirmed the excep- 
tions made in McCulloch v. Maryland, the second of which in modem decisions has 
been ignored or has dropped out of sight. That Marshall and his contemporaries 
regarded the States as having power under the Constitution to tax national bank 
stock, as distinguished from the bank Itself, also appears from the dissenting opinion 
of Mr. Justice Thompson in Weston v. (Hty of ('narleston." This view that the 
States had the power to tax, and that the congressional statute was declaratory 
merely of an existing State power of taxation, subsisted as late as 1865.** Up to that 
time then it may be safely said that the second exception in McCulloch v. Maryland 
was believed to recognize the constitutional power of the States to tax national bank 
stock. 

The second stage of the history of this doctrine is revealed in the leading case of Van 
Allen V. Assessors, ^^ where the majority of the court recognized the originaipower of the 
States to tax national-bank stock, but ruled that Congress through the doctrine of con- 
current power had the right by statute to limit the power of the States in that regard.*^ 

^i^^*^— ^—^ ■ I ■ ■ I ■!■■■ ^ ■ ■ ■ M l I ■ I ■■■ ■ ■ ■ I ■ ■ ■ ■ ■■■■■ l» I ■■■—■-■■■■»■■■ ■ I ■ »■ 

7 (1819) 4 Wheat. (U. S.), 316, 396-397; 4 L. Ed. 579: "It is objected, however, that the act of Congress, 
incorporating the bank withdraws property from taxation by the State, i^hich would otherwise be liable 
to State taxation. We answer, that it is immaterial, if it does thus withdraw certain property from the 
grasp of State taxation, if Congress had authority to establish the bank, since the power of Congress is 
supreme. But, in fact, it withdraws nothing from the mass of taxable property in Maryland, which the 
State could tax. The whole capital of the bank belonging to private stockholders, if drawn from every 
State in the Union, and the stock belonging to the United Slates previously constituted a part of the public 
treasure. Neither the stock belonging to citizens of other States, nor the privileged treasure of the United 
States mixed up with this private property, were previously liable to taxation in Maryland; and as to the 
tUtck belonging to its own citizens ^ it still continues liable to State taxation, as a portion of their individutU prop- 
arty, in common wUh all other private property in the StfUe.*' 

The italics are ours. A comparison of the italicized words with Marshall's reveals a striking similarity. 
It should be noted, moreover, that both of those eminent men had doubts about the taxabihty of bank 
stock belonging to nonresidents. 

■ Bulow & Potter v. City of Charleston (1819), 1 Nott & Mc€ord (S. C), 521. To the same effect, see 
State ex rel. Beniey v. Tax Collector (18.31), 2 Bailey (S. C), 654, 672, 67i^679, 684, 686; see also First National 
Bank v. Peterborough (1875), 66 N. H., 38. 

» (1829) 2 Pet. (U. S.), 449, 461; 7 L. Ed., 481. 

10 (1829) 2 Pet. (U. S.), 449, 469; 7 L. Ed.. 481: "It has been supposed that a tax on stock [United States 
bonds] comes within the exceptions stated in the case of McCulloch v. Maryland. We do not think so." 

» (1829) 2 Pet. (U. S.), 449, 479; 7 L. Ed., 481: "The broad proposition laid down in McCulloch v. Mary- 
land that the States can not tax any instrument of the General Government in the execution of its powers, 
must be understood as referring to a direct tax upon such means or instruniCnt; and that such uas the under- 
standing of the court is to be inferred from the exemption of bank stock from the general rule.*' The italics are 
ours. 

u Van Allen v. Assessors (1865), 3 Wall. (U. S.), 673; 18 h. Ed., 229. Chief Justice Chase said in the 
course of the dissenting opinion at p. 595^ after quoting the exceptions in McCulloch v. Maryland: "With 
these principles and this exception in view. Congress, in order that nothing might be left to inference, 
expressly authorized State taxation of the real estate held by national banking associations, and of the 
interest of private citizens in them. This was done by the three provisos to the forty-first section. * * * 
(tax on shares)." And at p. 597: "We think this is the plain sense of these provisos (sec. 5219). They 
adopt the exception admitted by Chief Justice Marshall to the rule of exemption in McCulloch v. Mary- 
land. They suoject the interest held by citizens in national banking associations to a tax in common with other 
property of the same description, and they give to the exception a practical application by determining 
what property is of the same description with the interest to be taxed in common with it." . The italics 
are ours. These expositions of the statute were by the way merely and not called in question by the 
majority of the court. 

w (1865) 3 Wall. (U. S.), 573; 18 L. Ed., 229. 

" (1865) 3 Wall. (U. S.), 673, 585; 18 L. Ed., 229: "It is said that Congress possesses no power to confer 
upon a State authority to be exercised which has been exclusively delegated to that body by the Consti- 
tution, and consequently that it can not confer the right of taxation; nor is a State competent to receive 
a grant of any sucn power of Congress. We agree to this. But as it respects a subject matter over which 
Congress and the States may exercise a concurrent power, but from the exercise of which Congress, by 
reason of its paramount authority, may exclude the States, there is no doubt Congress may withhold the 
exfercise of that authority and leave the States free to act. * * * The power of taxation under the Con- 
stitution as a general ruie^ and as has been repeatedly recognized in adjudged cases in this court, is a con- 
current power. The quahfications of this rule are the exclusion from the taxation of the means and instru- 
ments employed in the exercise of the functions of the Federal Government. 

"The remaining question is, has Congress legislated in respect to these associations, so as to leave the 
shares of the stockholders subject to State taxation." And at p. 584: "Now, it is this interest which the 
act of Congress has left subject to taxation bv the States, under tne limitations prescribed. * * *" 

It should be expressly noted here that tne opinion does not regard bank stock as "means and instru- 
ments employed in the exercise of functions of the Federal Government," from the taxation of which the 
States are absolutely excluded, but as an object falling under the concurrent taxing power of the States 
and Congress. That is, this case openly recognizes that bank stock does not fall und^ the inhibition of 
the early cases on the subject. 

See also Adams v. Nashville (1877), 95 U. S., 19, 22; 24 L. Ed., 369: "The plain intention of the statute 
(sec. 5219) was to protect the corporations formed under its authority from unfriendly discrimination by 
the States in the exercise of their taxing power." And see Bank of California v. Richardson (1919), 248 
U. S.^ 476, 482; 39 S. C. R., 165; 63 L. Ed., 372, where Chief Justice White says: "The forms of expression 
used in the section make it certain that in adopting it the legislative mind had in view the subject of how 
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The minority of the court agreed to that view, but dissented on another point.** 
The third stage of the doctrine begins in the assumptions made in People v. Weaver *• 
and Owensboro National Bank v. Owensboro,*^ where it is said, apparently in inter- 
pretation of the early decisions of the. court, that the States had no power at all to 
tax national bank stock, except by virtue of the congressional permission conferred 
by section 5219 of the lie vised Statutes of the United States.*' 

Oddly enough, because of these assumptions, the question whether a State can 
tax national bank stock apart from the congressional restriction has never been ex- 
pressly decided by the Supreme Court as a constitutional Question unless the Van 
Allen case be so regarded and its reasoning accepted.** The early cases merely 
decided that under uie constitution a State can not tax national bank notes, ^ the 
right of a branch bank of the United States to do business, '* and United States stocks 
[bonds].?* These cases go no further than to hold that a State can not directly tax 
a national bank or Federal securities, and do not extend to bank stock. Moreover, 
the reasoning of these cases which, it has been assumed, covers national bank stock 
must be regarded as limited by the second exception made in McCuUoch v. Maryland. 
And when added to this is the holding in Van Allen v. Assessors that the shares of 
the stockholders are separate and distinct from the property of the bank, and that 
while a tax can not be constitutionally levied on the bank itself, a tax may neverthe- 
less be levied on the shares because it is not a tax on the bank,^ there is perhaps 
some room for believing that the Supreme Court, on squarely facing the constitutional 
question,** may revert to the opinion entertained by Marshall and his contemporaries, 

far the banking associations created were or should be made subject to State taxation, which presuroablT 
it was deemed necessary to deal with in view of the controversies growing out of the creation of the bank 
of the United States and dealt with by decisions of this court." Citing the McCuUoch, the Osboru, and 
the Weston cases. 

»4 See note 12. The minority dissented on the ground that a tax on the bank stock was, in effect, a tax 
on the Government securities held by the bank and therefore void under the early cases. The majcnrity 
held that the stock might be taxed although the whole of the bank capital was invested in Government 
securities, because of the separate entity of the corporation and its stockholders. 

M See note 1. 

17 See note 1. 

w See note 1. And see to the same effect Mercantile Bank v. New York (1886), 121 U. S., 138, 154; 7 S. 
C. R., 826; 30 L. Ed., 895: "Neither the banks themselves nor their capital, however invested, nor the 
thares ofttock held by individual citizens could be taxed by the States in which they were located without 
the consent of Congress, being exempted from the power of the States in this respect, because these banks 
were means and agencies established by Congress in execution of the powers of the Government of the 
United States. It was deemed consistent, however, with these national uses, and otherwise expedient 
to grant to the States the authority to tax them within the limits of a rule prescribed by law. '* 

w The m^ority of the coun held in Van Allen v. Assessors (1S65), 3 WaU. (U. S.), 573; 18 L. Ed., 229, 
that the act of Congress, rightly construed, subjected national bank shares to State taxation, even though 
the whole of the banking capital was invested in national se<ii rities, and that the act so construed was 
constitutional. The constitutional questions were but casually considered, and the reasoning in support 
of constitutionality has apparently long since been forgotten and departed from. 

» McCulloch V. Maryland (1819), 4 Wheat (U. S.), 316; 4 L. Ed , 579. 

a Osbom v. Bank of the United States (1924), 9 Wheat. (U. S.), 738; 6 L. Ed., 204. 

■ Weston V. City of Charleston (1829), 2 Pet. (U. S.), 449; 7 L. Ed.. 481. 

« (1865) 3 Wall. (U. S.), 573, 584; 18 L. Ed., 229: "This [the shareholder's] is a distinct independent 
interest or property held by the shareholder like any other property that may belong to him. Now, it is 
this interest which the act of Congress has left subiect to taxation by the States, under the limitations nre- 
scribed. * * ♦" ^ 

This doctrine has since been many times reasserted. See Owensboro Nat. Bank v. Owensboro (1898), 
173 U. S., 664, 681; 19 S. C. R., 537; 43 L. Ed., 850, where it is said: "It can not be doubted that as a general 
principle it is settled that taxation of the property, franchises, and right of a corporation is one thing, and 
the taxation of the shares of si ock in the names of the stockholders is another and different one. " See to 
the same effect Home Savings Bank v. Des Moines (1907), 205 U. S., 5t3; 27 S. C. R., 571; 51 L. Ed., 901 
Bulow & Potter v. City of Charleston (1819), 1 Nott & McCord (S. C), 527; see, however. Bank of Call; 
fornia v. Richardson (1919), 248 U. S 476, 485; 39 S. C. R.. 165; 63 L. Ed., 372, where it is said (three justices- 
dissenting): "But it is undoubted that the statute for tne purpose of preserving the Stale pc\^ er cf taxa- 
tion, considering the subiect from the point of view of ultimate beneficial interest, trcattd the stock interest, 
that is, the stockholder, ana the bank as one, and subject to one taxation by the methods which it provided." 
That such a view of the identity of the corporation and the stockholder is erroneous and unnecessary to 
the decision, which might have been rested on the exclusiveness of the statute alone, sec the dissenting 
opinion of Mr. Justice Pitney in the same case. And see Eisner v. McComber (1920), 252 U. S., 189, 213- 
214; 40 S. C. R., 189; 64 L. Ed., 521, where the doctrine of separate entity of a corporaticn frcm the stock- 
holders was reasserted by the court. 

2< It is true that the argument here suggested was referred to in the dissenting opinion of Mr. Chief Ju.s- 
tice Chase in Van Allen v. Assessors (1865), 3 Wall. (U. S.), 573, 592-593; 18 L. Ed., 229, as follows: "But 
it was urged f n the argument that though the capital of a bank, so far as it consists of national secunties, 
is exempt from State taxation, the shares of tliat capital may be taxed without reference to the legislation of 
Conm-ess, and without regard to the national securities which they represent. * * * 

"We do not understand the majoritv of the court as assertiing that shares of capital invested in national 
securities could be taxed without authority of Congress. We certainly can not yield our assent to such 
a proposition.'' 
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that in regard to national bank stuck MoCuilorh v. Maryland ''does not deprive the 
States of any resourcee which they originally possessed."** States whose taxing 
programs have been endangered by the recent decisions of Merchants' Nationsd 
Bank v. Richmond ^^ and Eddy v. First National Bank of Fargo ^7 will have an op- 
portunity of asking the court to determine the power of the States in this matter under 
the Federal (Constitution. 

The second question is this: Assuming that the Supreme (k)urt will hold that the 
State does not have an original power under the Constitution to tax national bank 
stock, whence does Congrees derive its authority to give the States permipsion to do 
so? In Van Allen v. Assessors it was said that ('ongrese and the States possess a con- 
current power to tax national bank stoc\. but that Congress has the right to restrict the 
exercise of State power in that regard,^* and that therefore section 5219 was within the 
legislative province of (.'ongress. This view seems to overlook the doctrine of Gibbons 
V. Ogden ^ that the taxing power of Congress and the taxing power of the States are 
separate and distinct, and sovereign in their own sphere. That is, they are not con- 
current except perhaps in the sense of being coexistent; they are not one power exer- 
cised by both, but two powers exercised separately, and each within its proper bounds 
is not under the control of the other. =^" Just why Congress then can undertake to re- 
strict the power of the States to tax an article which Marshall conceded to be within 
the sphere of State power is not clear. If the view of Mr. Justice Nelson in the Van 
Allen case is correct, to wit, that the taxing power at least in regard to bank stock, is 
"a concurrent power' exercisable by both the States and Congress, "but from the 
exercise of which Congress, by reason of its paramount authority, may exclude the 
States." it is not perceived why the same definition of concurrency does not apply to 
the taxing power in general, nor what limit is fixed on the excluding or restricting 
power of Congress, nor what becomes of the division between State and Federal taxing 
power made by Marshall in Gibbons v. Ogden, where the meaning of the word con- 
current was discussed by counsel and court at great length .^^ 

Moreover, the change of view taken in People v. Weaver, ^^ that rather then being 
a restriction of existing State power, section 5219 was a delegation of power by Con- 
gress to the States "which they would not otherwise have had" is answered by the 
reasoning of Mr. Justice Nelson in Van Allen v. Assessors.-^^ In Home Savings Bank v. 
Des Moines ^^ it is said: 'It may well be doubted whether Congress has the power to 
confer upon the State the right to tax obligations of the United States." Since the 
power to delegate to the States the right to tax shares of national bank stock, provided 
that the court should find that the States have no original power in spite of McCuUoch 
V. Maryland and Van Allen v. Assessors, must rest upon the same basis as the power to 
confer the right to tax obligations .of the United States, the court is faced with the 
duty of determining whether such power can be delegated at all, and whether the 
answer of Mr. Justice Nelson *** is not conclusive upon the question. 

»_, ij. ,-- — •-■- ■ !■— - --■ ■■■■— ■■■■■,-,-■ ■ ■■ ■ I ■ I ■ ■ ■ » 

But it must be borne in mind that the reason for the dissent was that a tax on the bank stock was an 
indirect tax on the bonds, a view expressly denied by the majority of the court. The reason for the dissent 
appears more fully on page 596, where the court, admitting that the early cases never passed upon State 
taxation of national bank stock, asserts that Marshall ''would have detected taxation of bonds under 
the disguise of taxation of the capital or shares of capital, in which they were invested." 

« ' See text for note 6. 

>s (1921) 41 S. C. R., 619; see for full discussion of the case 6 Minnesota Law Review, 56. 

S7 (C. C. A., eighth circuit, 1921) 275 Fed., 550. For a discussion of this case, see in this issue Recent 
Cases, p. 239. 

i8 (See note 14. 

» (1824) 9 Wheat. (U. S.). 1, 199; 6 L. Ed.. 23: "Coneress is authorized to lay and collect taxes, etc., to 
pay the debts, and provide for the common defense ana general welfsae of the United States. This does not 
interfere with the power of the States to tax for the support of their own governments; nor is the exercise of 
that power by the States an exercise of any portion of the power that is granted to the United States. In 
imposing taxes for State purposes, they are not doing what Congress is empowered to do. Confess is not 
empowered to tax for those purposes whidi are within the exclusive province of the States, when, then, 
each government exercises the power of taxation, neither is exercising the power of the other." And at 
p. 201: "But the power to levy taxes could never oe considered as abridging the right of the States on that 
subject." See to the same effect Lane County v. Oregon (1868), 7 Wall. (U. S.), 71, 76-78; 19 L. Ed., 67, 
where the doctrine of concurrency of the taxing power is construed to mean two coexisting independent 

Sowers, except that "in cas6 of a tax on the same subject by both governments, the claim of the United 
tates, as the supreme authority, is to be preferred; but with this qualification it [the Ftate taxing power] 
Is absolute. ♦ * * There is nothing in the Constitjition which contemplates or authorizes any abridg- 
ment of this power by national legislation." See also Passenger Cases (1849), 7 How. (U. S.), 282, 298-299. 
That the expression '^the claim of the United States is to be preferred" does not mean that Congress may 
restrict existing State power, but that the Federal claim may be first collected, see 26 R. C. L., 108; 11 Encyc. 
of U. S. Reports, 389. 

»o See note 29. 

» See note 29, and for arguments of counsel on the point see Gibbons v. Ogden (1824), 9 Wheat. (U. S.), 
1, 42, 88, et passim; 6 L. Edf., 23. 

*> See note 1. 

» See first half of quotation in note 14; see also Gibbons r. Ogden (1824), 9 Wheat (U. S.), 1, 207; 6 L. Ed., 
23, Marshall, C. L., speaking: "Although Congress can not enable a State to legislate, Congress may adopt the 
provisions of a State on any subject." 

•* (1907) 205 U. S., 503; 27 S. C. R., 571; 51 L. Ed. 901. 

» See first half of quotation iji note 14. 
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If the States have no original power to tax national-bank shares, and if Congress has 
no authority to delegate such power,^® the shares can never be subjected to State 
taxation except by constitutional amendment; and State banks, unless their shares are 
also exempted from taxation, will soon find that their taxable shares, as compared to the 
tax-exempt shares of national-bank stock, will go be^ng for want of purchasers. The 
only manner in which the present congressional legislation, or any future congressional 
legislation with whatever retroactive clauses ^"^ may be appended thereto, is sustain- 
able seems to be adopting the reasoning in Van Allen v. Assessors, that the taxing power 
under the constitution is a concurrent power, with authority in Congress to restrict the 
exercise of State power. If that be true, the Supreme Court will be obliged to define 
anew what is the meaning of the word concurrent ^ as applied to the taxing power. 

The conclusions to be drawn from this discussion are: (1) That beginning with 
Marshall's time the Supreme Court has regarded the States as having, at first, full con- 
stitutional power to tax national-bank stock, later, a power restrictable by Congress 
because of the concurrent nature of the taxing power, and finally, no power at all except 
such as has been delegated by Congress; (2) that the extent of the original power of the 
States to tax national-bank stock has never been expressly decided, unless the Van 
Allen case be so regarded and its reasoning accepted ; and (3) that the basis of the right 
by which the States to-day assume to tax national-bank stock is not clear, the Supreme 
Court having shifted '^® its ground from considering it to be a restriction of existing 
State power, on the one hand, to a delegation of congressional power, on the other, the 
constitutional basis of both of which is involved in much uncertainty. It would seem 
that the time is ripe for a thorough reconsideration of all the leading caees on the impor- 
tant constitutional questions of the State power to tax ■*" and the congrespional power 

M 111 Van Allen v. Assessors (1865), 3 Wall. (U. 8.), 573, 583; 18 L. Ed., 229, Mr. Justice Nelson, in meeting 
the argument advanced by counsel and supported by the minority of the court, says: "Were we to admit, 
for the sake of argument, this to be tax of the Donds or capital stock of the bank, it is out a tax upon the new 
uses and privileges conferred by the charter of the association; it is but a condition annexed to the enjoyment 
of this new use and new application of the bonds; and if Congress possessed the power to grant these new 
rights and privileges, whicn none of learned counsel denies, and which the whole argument assumes, then 
we do not see but the power to annex the conditions is equally clear and indisputable. * * * The tax 
is the condition for the new rights and privileges conferred upon these associations." And in Clark 
Distilling Co. v. Western Maryland Ry. (1917), 242 U. 8., 311, 326; 37 8. C. R., 180; 61 L. Ed., 326. Mr. 
Chief Justice White, speaking for the court, says: "The argument as to delegation of power to the States 
rests upon a misconception. It is true that the regulation which the Webb-Kenyon Act contains permits 
State prohibitions to apply to movements of liquw from one State to another, but the will which causes the 
prohibitions to be applicable is that of Congress, since the application of State prohibitions would cease the 
mstant the act of Congress ceased to apply." 

In the first of these excerpts the court argues that, assuming national-bank stock and Federal securities 
to be in the same class, the taxing power of the State is permitted to operate as a condition precedent to the 
right of the banking corporations to do business. In tne second excerpt the contention of the court is that 
while Congress does not confer any power upon the States, it so acts as to strip intoxicating liquor of its im- 
munity from the operation of State laws, what difference there is between makine the operation of State 
' power a condition precedent, and a recognition of power in the States; and what difference there is between 
stripping an article of its constitutional immunity from the operation of State laws and a delegation of power 
to tne States to act in regard to that subject matter, is not perceived. If in substance the act of Congress 
amounts to a delegation of power, the questions still remain whether Congress may constitutionally affix a 
condition that amounts to a del^ation of power to the States, and whether Congress may strip of an im- 
munity when it amounts to a delegation of power. Would such a condition and such a removal of im- 
munity, involving a delegation ofpower, be constitutional? See discussion of this phase of the Clark Dis- 
tilling case in an article by Noel T. Dowling and F. Morse Hubbard, entitled " Divesting an article of its 
interstate character." 5 Minnesota Law Review, 100. especially at pp. 114-116. 

A caution should nere be observed not to misconceive the language of Marshall, C. J., in Gibbons v. Ogden, 
at p. 202. where he says: " 'A duty on tonnage' is as much a tax as a duty on imports or exports; and the 
reason which induced the prohibition of those taxes extends to this also. This tax may be imposed by a State 
with the consent of Congress; and it may be admitted that Congress can not give a right to a State in virtue 
of its own powers." Congress is expressly authorized by the Constitution, art. 1, sec. 10, clause 3, to consent 
to such a tax; and it does not follow that Congress can consent to any other tax, where such consent is not 
authorized by the Constitution. As a matter of fact, it would seem a reasonable interpretation, that since 
the Constitution has expressly defined those instances in which Congress can consent to State taxation, that 
Congress can not consent in any other case. See Noel T. Dowling and F. Morse Hubbard, "Divesting an 
artide of its interstate character," 5 Minnesota Law Review. 100, at pp. 116-117. 

*7 In 6 Minnesota Law Review, 56, at p. 58. the advisability of a retroactive clause is suggested. This 
suggestion seems to have been adopted by the Minnesota StateTax Commission and at its recommendation 
incorporated in a bill now pending before Congress. 

*s It is significant that tne word concurrent appears nowhere in the Federal Constitution except in the 
nineteenth amendment, and that the meaning of the word, although often used in the Supreme Court 
cases, does not seem to have a clearly defined meaning. 

** It should be pointed out here that the court has shifted only in its languageconceming theconstitutional 
question; and that in regard to the interpretation of the phrase that State taxation " shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of individual citizens," the Supreme Court 
in a long Une of decisicms has not de\ lated. See 6 Minnesota Law Review, 56. 

« Mcculloch V. Maryland (1819), 4 Wheat. (U. S.), 316; 4 L. Ed., 579: Osborn ». Bank of the United States 
(1824), 9 Wheat. (U.S.), 738: 6 L.Ed.. 204; Weston ». Citv of Charleston (1829). 2 Pet. (U.S.), 449; 7 L.Ed., 
481; Van Allen v. Assessors (1865), 3 Wall. (U.S.), 573; 18 L. Ed., 229. 
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to restrict or delegate/* so that the doubt arising from the variances in the cases up to 
the present time may be set at rest. 

The Chairman. In addition to what is already in the record with regard to competi- 
tion which exists between State banks, trust companies, and national banks, I deraie, 
with the permission of the committee, to insert in the record at this point a letter 
from the Comptroller of the Currency together with some letters from bankers on t^e 
subject of the cause of the competition between State banks, trust companies, and the 
national banks. This is done at the suggestion of the Comptroller of the Currency. 

(The letters referred to are as follows:) 

COHFTROLLBR OP THE CURRBNCT, 

Washington, February 9, 1922. 

\fY Dear Congressman: I have your letter stating that you are incorporating in 
the record the letter of H. R. Gaither concerning branch banking in California. It 
had not occurred to me when I sent that letter up that I had quite a few other letters 
in mv file concerning the same subject and the banking conaitions as they are now 
developing in California. I am therefore handing you this file. I am sending it to 
you by measenger for the information of you and your committee. 

The men who have written their opinions concerning the banking situation are the 
ablest bankers of California engaged in the national banking system. 

When I was in California at the bankers' convention last fall I asked Mr. H. R. 
Gaither, who was a former chief bank examiner there in California, to get me some 
first-hand information from the men in charge of the large banks of California, and that 
is the reason his name appears frequently in these letters. 
Very truly, yours, 

D. R. Cribsinger. 

Hon. L. Ti McFadden, 

House of Representatives, Washington, X). C 



The First National Bank of Los Angbles, 

Los Angeles^ December S, 19tl, 
11 ji. D. R. Crissinoer, 

Comptroller oj the Currency, Washington, D. C. 

Dear Sir: I have for reply your letter of recent date asking my point of view as 
to what legislation is necessary to place national banks on a parity of competition 
with State banks. 

In California the national banks need three forms of relief, namely: 

1. Power to establish and maintain branch offices on an equality with the right as 
now exercised by State banks. 

2. Power to make real estate loans on a basb comparable with powers exercised by 
State banks. 

3. Some character of segregation and safeguarding of time deposits or savings 
deposits. 

In California the term "savings" is practically ** copy-righted" to the State savings 
banks or savings departments of departmental banks, and the term is defined as a 
deposit made under the provisions of the California bank act. 

The drift in California in recent years has been strongly from the national system 
to the State system. Under the California law of to-day and with the privil^e 
of membership in the Federal reserve bank, the State banks have every right and 

?rivilege exercised by national banks with the exception of the right of issue, 
'hey offer to the depositing public safeguards that are not available to national 
banks. Briefly sketched these are as follows: 

(a) A required relationship between invested capital and surplus and deposit 
liability. 
(6) Segre^ted assets and reserves. 

(c) A limited and preferred field of investment for savings deposits. 
They offer to the borrowii^ public credits based upon real estate that are not 
available in national banks. These factors, in addition to the branch office privilege, 
are the primary reasons for the drift to the State system. 
Very truly, yours, 

Henry M. Robinson, President. 

" Gibbons v. Ogden (1824), 4 Wheat. (U. 8.), 1; 4 L. Ed^ 499; Lane County t>. Or^on (1868), 7 Wall. 
(U. 8.), 71; 19 L. Ed. 67; Van Allen v. Assessors, 3 Wall. (U. 8.), 573; 18 L. Ed. 229; People v. Weaver (1869). 
100 U. 8., 539; 26 L. Ed., 705: Owensboro Nat. Bank v. Owensboro (1898), 173 U. 8., 664; 19 8. C. R., 637: ^ 
L. Ed. 850; Bank of California v. Richardson (1919), 248 V. 8., 476; 39 S. C. R., 166; 63 L. Ed., 372; Clark Dis- 
tilling Co. V. Western Maryland Ry. (1917), 242 U. 8., 311; 37 8. C. R., 180; 61 L. Ed., 326. 



STATE TAXATION OF NATIONAL BANKS. 268 

The American National Bank, 

San Francisco, December 1, 1991. 
Mr. D. R. Crissinger, 

Comptroller of the Currency ^ 

Washington, D, C. 

Dear Mr. Crissinger: I am inclosing you herewith clipping from the Riverside 
Enterprise, covering a meeting of group No. 4, California Bankers Association. The 
resolution passed relative to branch br.nking is very interesting and shows the senti- 
ments of a great many of the country bankers. 

It is rather interesting to note the parties who framed this resolution, as practically 
all of them are in towns where branches of Los Angeles institutions are maintained, 
or expected to be established in the very near future. 
Yours, sincerely, 

H. R. Gaither. 



[From Fiverside, Calif., Enterprise, Nov. 20, 1921.] 
Bankers Adopt Resolution Against Branch Banking. 

FEDERAL RESERVE BANKS ARE UPHELD AT MEETING OF GROUP FOUR, CALIJjORNIA 
bankers association, at mission INN. — OFFICERS ARE ELECTED. 

Believing that the Federal reserve banks best serve the rural districts and do not 
interfere with the local banks, members of group 4, California Bank^^rs* Association, 
assembled last evening at the Mission Inn. passed a resolution against the operation 
of branch banks outside of the municipalities in which they are charted. 

The resolution follows: 

"That after hearing the arguments for and against, we are opposed to branch bank- 
ing being conducted outside of the municipality in which the bank is chartered to 
do business. 

"And we further believe that the Federal reserve bank, through its members, 
better serves the rural district than any branch bank system and does not disturb 
the individuality of local banks which have been so instrumental in building up 
their respective communities over a period of years. 

"We strongly urge legislation that will limit branch banking in accordance with 
the recommendation. '^ 

The resolution was passed without discussion or objection. It was framed by the 
following committcje: W. B. Clancy, president of the Citizens National Bank of 
Riverside; A. ,T. Crookshank, president of the First National Bank of Santa Ana; 
C. W. Wilson, president of the San Diego Savings Bank; D. A. Leonard, cashier of 
First National Bank of El Centro; and R- D. McCook, president of the American 
National Bank of San Bernardino, chairman. 

THE OFFICERS. 

Leroy Holt, of the Holtville First National Bank, former vice president of the 
association, was elected president for the current year; M. Pickett, of the First 
National Bank of San Bernardino, vice president; D. A. Leonard, cashier of the 
First National Bank of El Centro, treasurer; George Snidecor, Corona, second vice 
president: H. Wilson, cashier of the Savings Bank of San Bernardino, secretary. 

The executive committee is composed of C. W. Wilson, president of the San Diego 
Savings Bank; George Snidecor, Corona, and F. C. Krause, of the First National 
Bank of Fullerton. 

Dr. Ernest C. Moore, director of the University of California, southern branch, was 
the principal speaker at the dinner, which began at 6.30 o'clock in the evening. His 
subject was "The future of the Pacific.'* 

"We must make the future of the Pacific * pacific,'" Dr. Moore declared. "Two- 
thirds of the population of the world live in countries bordering on the Pacific Ocean. 
Some of those nations are old, others young. Their relationship is confused and inco- 
herent. As a delegate to the first Pan-Pacific conference on education at Honolulu 
last summer I learned that we have had two gospels. One is older than Christianity, 
and it is that of Socrates; that knowledge is the thing that counts. This was the 
gospel of the Greeks until Christianity came along with the new doctrine that love is 
the greatest thing. Those two gospels are now flowing in the same channel — knowl- 
edge and righteousness are one gospel." 

Dr. Moore went on to show the work missionaries had done in the islands since 1820 
and said it was because of these Christian emissaries that the people are progressing. 
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He referred to the diacovery of the cure for leprosy as one of the greatest things attain- 
able. The University of Hawaii is doing more work among the natives than any 
other single educational institution in the world, he said. 

In referring to the disarmament conference at Washington, the speaker declared 
that tho greatest arms of any country are its man power, wealth, and manufactures. 
These, he said, can not be limited, adding that the idea of peace must be developed 
as the necessary equipment of each person. Dr. Moore said it is the task of the schools 
to accomplish this purpose by promoting ^ood understanding and friendliness between 
the people in place of distrust and dissatisfaction. 

''Japan thinks she is a little and poor nation and looks upon our steps to fortify 
Guam and the Philippines as a menace of her freedom.'' 

The speaker told of the money that has been spent by the United States during the 
past year for war and declared that Harding had called the conference to put a stop 
to the big expenditures. Dr. Moore characterized Secretary Hughes's proposal for a 
lO-year naval holiday as the greatest speech since the Crucifixion. In closing his 
address he said the United States must insist upon justice and righteousnipss and must 
be a peacemaker and a leader. 

GROUP REPORTS. 

Representatives of each of the associations in group 4 gave reports conceming^ 
financial conditions in their respective counties. J. B. Gill, president of San Ber- 
nardino National Bank, said there had been a slump in that section, deposits during 
the past year having dropped from 4 to 15 per cent, but on account of the cotton 
situation he said he did not consider this a bad showing. He declared that the greatest 
local menace was the speculation in wildcat oil wells and told of the various com- 
panies that are daily taking money from the community. He said he was not opposed 
to legitimate oil business. 

"The question of taxation is gradually eating the life out of us and w^e will either 
die of taxation or by being absorbed by the branch banks. We can take our choice 
or get together and decide our own policy. " 

('harles E. Brouse, vice president of the (.■itizens National Bank of Riverside, 
informed the bankers that he had been advised by Secretary Wilson to speak on the 
financial condition of the county and not on the climate. In referring to the citrus 
industry he said he believed there will be a cood citrus crop during the coming year, 
and in mentioning finances, he said one bank is actively buying commercial papers. 
He concluded by expressing the opinion that conditions as a whole are getting back 
to normal rapidly. 

In the absence of Alexander Reynolds, jr., cashier of the United States National 
Bank of San Diego, C. W. Wilson, cashier of the San Diego Savings Bank, gave a report 
of that county. 

The speaker said there are 90 banks in San Diego city and Coronado said the two 
communities have a population of approximately 100, 000. Building permits for the 
year have totaled $o, 500,000, which include the new CJovemment naval training 
station and naval hospital. Business is good in the city and storerooms are selling 
at a premium, he said. 

A. J. CVookshank, president of the First National Bank of Santa Ana, declared it 
would be hard for him to give a report of Orange County \vithout having it sound 
like boasting. He told of the principal sources of revenue, lemons, oranges, walnuts, 
sugar beets, beans, chili, pimientos, and oil. All the agricultural products are doing 
well except the sugar beets, the chili, and pimientos. The bean crop was small 
but the price was good, he said, and added that the walnut crop is excellent, but the 
price better. He spoke of the oil i-elds in KulU»rton and Huntington beach and said 
he regarded the fields as the most important ones in the Southland. In concluding 
he said building and improvement work is ac tive and expressed the belief that the 
general c onditicms are much brighter than they were a year ago. 

The final report of the counties was given by D. A. Leonard, cashier of the Firnt 
National Bank of El Centre. 

'Imperial County is new and has had its trials. Last year we had 275,000 acres 
in cotton which it cost 30 cents a pound to produce and received 15 cents a pound 
for the bulk of it. As a result bank deposits dropped from $12,000,000 to about 
$7,0tK).000 for the county. ' ' 

The speaker said he believed the county would soon recover from this reverse. 
Cotton can now be produced at 9 cents a pound and the growers can get 20 cents, 
against 15 cents last year, he said. In referring to the movement to build a dam at 
Boulder Canyon, he sa^d he believed that a relief of the county from flood danger 
would mean an increase of 200 per cent in land values. 
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AFTERNOON SESSION. 

The afternoon meeting was held in the cloister music room of the inn and began 
at 3.15 o'clock with an address of welcome by W. A'. Johnson, president of tlie River- 
side National Bank. Dr. J. M. Sweeney, president of the First Natiooal Bank of 
Kedlands, presided and gave the response. 

J. B. Elliott, chctirman of the board of directors of the First National Bank of Los 
Angeles and past president of the California Bar Association, spoke on the progress 
the association has made in the past 50 years. 

From a charter membership of 42 members it has grown into eight groups. River- 
side, San Bernardino, San Diego, Orange, and Imperial Counties, composing group 
4, have a membership of 153. 

A report from the committee of the rediscount of citrus association paper with the 
Federal reserve bank was given by H. E. Swann, of the First National Bank of Ontario. 

C. J. Shepherd, manager of the Los Aneeles branch of the Federal reserve bank, 
explained tne attitude of the reserve bank toward the citrus assocaition securities, 
declaring that such paper is now subject to rediscount on a commercial basis. 

F. W. fleathcote, auditor of the Los Angeles Trust and Savings Bank of Los Angeles, 
spoke on tJie fundamental aspects of branch banking. His talk was followed by a 
general discussion of branch banking, during which talks were given by A. J. Crook - 
shank, president of the First National Bank of Santa Ana; H. S. McKee, vice presi- 
dent of the First National Bank of Los Angeles; R. M. McCook, president of the Ameri- 
can National Bank of San Bernardino; and H. S. Ivey, cashier of the Citizens' National 
Bank of Los Angeles. 

Upon the suggestion of R. C. McCook, followed by a motion by A. J. Crookshank, a 
committee was appointed to draft a resolution expressing the association's attitude 
toward branch banking. 

Following the appointment of the committee the meeting adjourned for dinner. 



Farmers and Merchants National Bank, 

Los AngeleSy Calif., October 26, 1921. 
Hon. D. R. Crissinger, 

Comptroller of the Currency ^ Washington, D. C. 

My Dear Mr. Crissinger: I thank you very much for your kind letter of 
October 21. 

I r^et very much that we did not have a chance to talk over the banking situation 
in California. There are to-day five State banks organized in California for every 
national bank organized. The California banking law is so favorable to the State 
banks that it looks to me as if it will, in time, drive the national banks out of existence. 
State banks are allowed to join the Federal reserve bank and thereby get all the 
accommodation from the Government that a national bank can get. The only thing 
they can not do is to issue circulation, as the national banks are doing; but the aim ' 
and object of the Federal reserve system is, in the end, to retire the national-bank 
circulation, so that advantage will be lost to the national banks. 

A State bank can carry on every branch of banking, commercial, savings and trust. 
Savings deposits in State banks are not assessed; in national banks they are. This, 
of course, is a peculiar hardship. 

Some of OUT officers and many of our directors are clamoring that we change this 
bank to a State bank and do just such a business as the Security Trust and Savings 
Bank is doing. I hesitate to do this on acco\int of my age. When I pass out, if the 
younger men care to do it, all well and good. But there would be a glorious future 
for us if we took this course. There is no mistake about it, this bank has an enviable 
reputation. It is paying larger returns on capital, surplus, and undivided profits 
than any bank in Los Angeles, notwithstanding its location is not of the best. 

There is one thing, however, that I wish immediate action could be taken on. 
Staite banks in California can declare stock dividends. A national bank can not. 
This bank today has a capital of $1,500,000, surplus and undivided profits of 
12,250,000, or thereabouts. We would very much like to increase oiw capital $500,000, 
taking the money out of our surplus, but, under the national-bank act, after we yi- 
creasSi our capital we would have to declare a cash dividend of $500, CKK) and then 
sell to the stockholders who cared to take it the increased stock in the bank. This 
dividend, in the hands of the stockholders, would be subject to the income tax law. 
Out of $500,000 I would get, say, $20,000. It would not be so bad if I had to pay 
income tax on that alone, but when I add $20,000 from this source to my various 
dividends from other sources^ I would be raised into an income class where the tax 
on me would be very oppressive. 
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I have written to Mr. Samuel M. Shortridge, Senator from California, whom I 
believe to be a most excellent man — It is needlees for me to state to you that I have 
no cominunication whatever with Hiram Johnson, and no use for him, and that many 
Oalifomians believe him to have been in the past thoroughly disloyal to his party — 
who ifl, I understand, upon the Committee on Banking in the Senate, asking hioi to 
take this matter up. He has promised to give it attention but I have not heard as yet 
that he has done anything. 

It would be a very simple matter to amend two sections of the national bank act, 
and provide that where a national bank increases its capital stock without putting in 
new money, intending to pay up the increased capital out of its surplus or undivided 
profits, it be allowed to declare to its stockholders a stock dividend amounting to the 
amount of the increase. 

An increase of our capital would give us an additional loaning power of $50,000 to 
any individual borrower, and the state of our business is such that this is almost 
imperative. True, national banks in some instances resort to subterfuges to get 
around the limit in making loans to their customers. I have always refused to do 
this, as I believe the laws formulated for our Government should be strictly obeyed. 

You would be accommodating not only this bank but many other national banks 
in this State if you could bring about an amendment to the bank act as to stock 
dividends. Sooner or later the question must be seriously taken up as to whether 
national banks shall be allowed to enter the trust field as freelv as do the State banks 
and also do a saving-bank business, with power to loan savings funds, not, as at present, 
upon farming lands, but upon city properties as well. Unless something of this kind 
is done, I predict to you that within 10 years the number of national banks in California 
will be decreased by one-half, if not more. 
Very truly, yours, 

J. A. Graves, President. 



Merchants National Bank, 
Los Angeles, Calif, y November .5, 1921. 
Hon. D. R. Crissinger, 

CoTnptroller of the Currency, Washington, D. C. 

My Dear Mr. Comptroller: As you met so very many people when you were 
here in Los Angeles, and will very likely not remember me, may I suggest that I 
was in Mr. Hellman's party on the occasion of the automobile drive through the city 
and to Hollywood, landing at his home, where we had some very acceptable refresh- 
ment. During this ride you will remember that you, Mr. H. R. Gaither, former special 
examiner for tne comptroller's office, Mr. Machen, now occupying that position, and 
I discussed the loss from the national banking system of something like 150,000,000 
of resources to the State system because of the branch bank privilege afforded by the 
latter. 

The matter grows more serious all the time and I believe it threatens the very exist- 
ence of the national banks, and it is for this reason I am addressing this letter to you, 
to again press the matter for your consideration. I have been told that a bill has been 
prepared for submission to Congress looking to the permission of national banks to 
nave'the branch bank privilege extended to them in every State where branch bank- 
ing is permitted, and that the bill has the approval of your office, that of the Secretary 
of the Treasury, and of the Federal Reserve Board. We are informed that some quite 
able lawyers advise that under a proper construction of the national banking law as 
it now exists a national bank has authority to establish branch offices within the 
limits of the city in which it is located. 

I would be very glad to hear from you as to what in your opinion is the prospect 
for the success of such a bill before Congress; also as to the right to establish branches 
under existing law. 

I greatly enjoyed the opjwrtunity I had of being close to you, even though for so 
brief a period, during the drive above referred to. I trust that your visit was so pleas- 
ing that you may repeat it whenever occasion offers, and with every good wish, believe 
me, 

Yours, ver^r sincerely, 

W. D. WOOLWINE 
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The American National Bank, 

San Francisco f October 21, 1921. 
Mr. D. R. Crissinger, 

Comptroller of the Currency J 

Washington J D. C. 

My Dear Mr. Crissinger: After the convention in Los Angeles I visited a number 
of banks in southern California, and I found that many of these institutions favor 
branch banking by national banks, and it is my opinion that unless the national bank 
act is amended to enable national banks to maintain branches in States where the 
State law gives this privilege to their institutions, we will lose the majority of the 
national banks in this State. It is a serious proposition which confronts the national 
banks in California, and one that is constantly growing, as it is evident that the large 
city institutions will continue their present pkins of establishing branches in every 
community. 

Last Tuesday in a convesration with Mr. Woolwine, vice president of the Merchants 
National Bank, he stated that he intended to write you along similar lines, and I 
presume you will hear from him in due course. 

I enjoyed our short association and acquaintanceship in Los Angeles, and I sincerely 
hope that if I can 15e of any service to you in this vicinity you will not hesitate to 
advise me. I find that the bankers in San Francisco appreciated your visit, and they 
feel that they have gome one to whom they can turn, and who will extend a helping 
hand. 

With kindest personal regards, and please remember me to Mr. Kane and my other 
friends in the office, I am 
Sincerely, yours, 

H. R. Gaither. 



The American National Bank, 

San Francisco, November 16 ^ 1921. 
Mr. D. R. Crissinger, 

Comptroller of the Currency y Washington ^ D. C. 

My Dear Mr. Crissinger: I am inclosing you herewith letters from executives 
of five national banks in this city suggesting amendments to the national bank act. 
Mr. F. L. Lipman, president of the Wells Fargo Nevada National Bank, will reply 
to your letter when he returns to his desk. At this time he is confined to the hospital 
recuj)erating from an operation. He expressed himself to me as favoring branch 
bauking. When the writer receives letter from the First National Bank of this city 
it will be forwarded. 

It is apparently the consensus of opinion that national banks should be granted 
the right to establish branch banks when this right does not conflict with existing 
State laws. The bankers expressing themselves as favoring branch banks are strong 
national bank advocates, but they fully realize the advantages offered to an institu- 
tion operating under the California charter. 

I trust that this information will be of some value, and if I can assist in any way 
in your fight for the establishment of branch banks, please command me. 

With personal regards, I am, 
Yours, very truly, 

H. R. Gaither. 

The Crocker National Bank, 
San Francisco, November 14, 1921 . 
Mr. H. R. Gaither, 

Care of the American National Bank, 

San Francisco. 

My Dear Mr. Gaither: In answering your inquiry as to what should be done with 
the national bank act to meet the requirements of the California situation, my judg- 
ment Would be that the act should be changed to allow national banks to have branches. 

This might be restricted only to States that allow State banks to have branches, but 
I really think the time has come when all large banks should have the right, if they 
see fit, to have branches. 

I think a bank should have a substantial capital before being allowed to have 
branches. It has been shown in the past 8 or 10 years that small banks with $25,000 
and $50,000 capital can not meet the requirements of their patrons, and their city 
correspondents have had to help them out in a great many cases. I know a number 

87353— 22— pt 2 11 
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of small places in California that have been greatly benefited by the Bank of Italy 
going in and helping out the merchant and mannfacturer and the farmer. 
Yours, very truly, 

Jab. J. Fagan, Vice President. 

Merchants National Bank of San Francisco, 

San FnmcUcOy November 9, 19tl. 
Hon. D. R. Gribsingbr, 

Comptroller of the Currency ^ Washington , D, C. 

Sir: Under the State banking act of California, State banks, with the approval of 
the State superintendent of banks, are empowered to establish branches in any city 
of the proper size within the State, and State banks in increasing number are availing 
themselves of that privilege. This situation is manifestly unjust to the national 
banks of the State, who are denied like opportunity and are manifestly unable to 
similarly expand and meet the competition that confronts them. 

It has come to our attention that Congressman McFadden of Pennsylvania has 
introduced a bill in the House (H. R. 6257) to amend sections 5155 and 5190 of the 
United States Revised Statutes, the bill providing that section^5190 be so amended 
as to provide that, with the ap^Hoval of the Comptroll^ f tlie Currency and the 
Secretary of the Treasury, when authorized by a two-thirds vote of its stockholders, 
a national bank may establish one or more branches in the city, town, or county in 
which located, the number of branches anv bank could maintain under the provision 
of the bill being limited to 12, and further providing that branches may only be 
established in States where State banks have this privilege. It does not se^n that 
this bill goes to the extent that it should to obviate the handicap that national banks 
in California have in competition with State banks, and in our opinion national banks 
should be given equal privil^e in each State in the way of establishing branches on 
a parity with State banks. 

branch banking is an accomplished fact, whether we be reconciled to it or not, and 
it is particularly well established in California. The practice is developing very 
rapidly in this State, and it would appear that unless national banks are put on an 
equal footing with State banks the latter will gain a strategic advantage that will be 
difficult for the national banks to overcome. 
Respectfully, 

W. T. Summers, Prmcfe?i^. 

The American National Bank, 

San Francisco y November 16 y 1921, 
Mr. H. R. Gaithbr, 

Vice President American National Bank of San Francisco, 

San FrandscOj Calif, 

My Dear Mr. Gaithbr: Responding to your request fw suggestions as to changes 
in the national banking law: 

The State laws of California are exceedingly favorable to the development of branch 
banking, and the privilege is being availed of to a remarkable extent by a few lai^ 
institutions. A number of banlS heretofore conducted under national charters 
have been absorbed by State banks and are conducted as branches of these State 

banks. . , * 

The situation naturally has aroused jaome anxiety in the minds of national bankers, 
who find themselves unable to meet the competition by extending their activities in 
like manner. Not being permitted, under existing laws, to open branches, they are 
faced with the alternative of doing a restricted business, or of surrendering their char- 
ters and reorganizing under the more liberal State laws. 

To my mind anything that tends to place a national bank at a disadvantage in 
competition with State banks, is unfortunate. During the past half century the 
national banking system has been the backbone of the financial structure of the 
United States. It has been distinguished by an excellent and uniform law, easily 
understood and equally applied in every part of the country; and by sane and helpful 
regulation, the outgrowth of many years' experience. Those who framed the Federal 
reserve act were guided by the evident purpose to widen the scope and functions of 
national banks so that all forms of banking might be carried on by Uxem under Federal 
supervision and control. If this purpose is to be carried out, the national banks must 
have the opportunity to compete on fairly even terms with State institutions 

evervwhere. 

As applied to California this means that national banks should be permitted to 
open branches wherever State banks have like permission. 

Yours, very truly, ^ ,^ ,> . * 

Russell Lowry, Vice President, 
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The Anoio & London Paris National Bank, 

San Francisco f November 7, 1921. 
Hon. D. R. Orissinger, 

Comptroller of the Currency, Washington, D. C. 

Dear Mr. Crissinger: Mr. H. R. Gaither called this morning with your letter 
inviting San Francisco banks to write you concerning changes that should be made in 
the national bank act to meet requirements of the California situation. 

We are firmly of the opinion that in order that national banks can successfully com- 
pete with State banks in California, they should be given the privilege of performing 
all functions of the banking business, including departmental banking and the privi- 
lege of establishing branches governed by a zone limit based upon business that may 
be contiguous to the city within which the bank is located. 

In regard to departmental banking, we particularly lay stress to the allocation of a 
certain proportion of capital to the savings department, with a wise provision in the 
law governing investments of savings funds. 

The right of State banks to establish branches without restriction throughout the 
State gives them such a tremendous leverage that we feel that legislation of a similar 
character is absolutely essential for the preservation of the national system of Cali- 
fornia. 

We appreciate most thoroughly the interest that you are taking in this matter and 
know how carefully you investigated the situation while you were in our midst. 

With kindest personal regards, 
Very sincerely, yours, 

W. E. Wilcox, Vice President. 



The Bank of California, 

San FrandscOy November 7, 1921. 
Mr. H. R. Gaither, 

Vice President American National Bank, San Francisco, Calif. 

Dear Mr. Gaither: In reference to the letter which you have received from the 
Comptroller of the Currency, asking you to secure from bankers here an expression 
of their opinion as to what changes, if any, should be considered in the national 
banking lawe, I beg to reply as follows: 

Primarily it has always been my belief that the national banking system offered the 
best opportunity for realizing an end, to my mind much desired, namely, the unifi- 
cation of the banking system of the country. 

The laws of the various States regulating banking operations within such States 
produce a wide variety of conditions and legislations under which State institutions 
must be conducted and many of us have felt that the ideal situation would be reached 
by the great bulk of the banking business of the country being conducted under 
uniform laws and known intimately to the bankers in Maine as well as California. 

This condition obviously can most expeditiously be reached by the enlargement 
of the national system and by such changes in its provisions as will enable any legiti- 
mate and conservative and proper banking operations to be conducted by a national 
bank. 

Much has been accomplished along this line by the expansion of the powers of 
national banks to accept trusts and to make certain loans on real estate, and to accept 
time accounts, which are practically savings accounts. These things are all possible, 
as I believe, in States where they are also possible to competing State banks, and 
therefore make membership in the national system perhaps more desirable in those 
States than in the State system. 

In California, however, there is one matter that in my judgment should be coii- 
sid^ed and that is the law in reference to the conduct of branch banks. 

I would like it understood clearly at the outset that I am by no means in favor of 
an unlimited freedom to install branches, as it is quite apparent from our own observa- 
tion that such a permission is more apt to result in a scramble for volume and total 
figures than in an approved ability to serve a clientele. There seems no good reason, 
however, why banks situated in large cities with a financial district perhaps far 
removed from either a jobbing center or an industrial territory should be denied the 
privilege of establishing branch offices near to their actual clients as an aid to their 
daily business transactions. 

The State banks of this city have such a privil^e and their branches are scattered 
through such areas as I have mentioned, thus enabhng them to actually better serve 
their districts than the national banks are able to do. 
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It is also true that the sphere of the metropolitan bank's influence and the actual 
scene of its direct connection exceeds in many cases the bounds of a municipality. 

While I realize that it would be extremely diflftcult to frame legislation which on 
the one hand would restrain unwise expansion and on the other hand would permit 
of extended activities where real service is to be given, I have felt that perhaps some 
system of zoning might be reached which in effect would enable the beat interests 
to be served and yet would eliminate the greater possibilities of evil. 

Inasmuch as not all of the States of the Union permit their State organizations to 
conduct branches it might be wise at the outset to permit only national banks in those 
States where such an enactment would not be in contravention to State laws to establish 
branches under wise regulation and restriction. I can not too strongly emphasize my 
belief that a wide-open door to the establishment of branch banks is under our present 
conditions dangerous, particularly as the temptation to expand is most potent with 
the less well trained and the least conservative. 

As related to California, I believe the point above discussed is the only vital one in 
which a change in the national banking law is imperative, but here there is, as you 
can understand, a constant temptation to banks, even the most wisely conducted, to 
adopt the system which gives them at least the freedom to meet bona fide competition 
to the extent they consider proper and conservative. 
Very truly, yours, 

C. K. McIntosbT, Vice President. 

Mr. Luce. Mr. Hitchcock, of my State, who has attended the hearings until to-day 
and who found it necessary to ret urn home last night asked me if I thought the com- 
mittee would be willing to insert in the record a letter which he will send to me de- 
scribing the situation in Massachusetts. 

The C HAiRMAN. That will be done. 

(The letter referred to is here printed In full, as follows:) 

Boston, February 9, 1922. 
Hon. Robert Luce, 

House of Representatives, Washington, D. C. 

Dear Mr. Luce: As I suggested to you yesterday, I should appreciate it very much 
if you could get into the record of the hearing on H. R. 9579 the following brief summary 
of the attitude of the Massachusetts taxing officials. 

First, as to the Richmond bank decision: We do not claim that that decision intro- 
duced any new interpretation of the phrase "other moneyed capital in the hands of 
individual citizens " as used in Revised Statutes, section 5219. It has been established 
for many years that that phrase includes only capital in substantial competition with 
national bank capital. We do insist, however, that the recent decision gave that 
phrase a much wider application than it had previously been supposed to have had. 
From the previous decisions of the Supreme Court the view had come to be widely 
held that no capital could be said to be in competition with national bank capital 
within the meanirg of Revised Statutes, section 5219, except such capital as was em- 
ployed in the busir^es of banking. It was not considerad that money at interest 
color girg to indi idual citizens not engaged in some form of banking could ever be 
found to be in comyje i ion with national banks, ^ee Bank v. Mayor of Balti ore 
(100 Fed., 2 1), in v.hich a leading circuit court cf appeals took this view. 

The opinion in the Richmond Bank case, notwithstanding the manner in which 
that case was presented, on the facts seems plainly to indicate that the court con- 
siders that money at interest in the hands of indiviaual citizens who are not engaged 
in any form of banking may be found to be in competition with national bank capital. 
It is this interpretation of that opinion which has brought about a serious situation 
in the tax affairs of all the Statos. 

In the second place, the Massachusetts situation should be clearly before the 
committee. Our present tax upon bank shares, determined at the local rate upon 
the cash value of the shares less the real estate owned by the bank, has been in force ^ 

almost as long as Revised Statutes, section 5219. It was sustained by the Supreme > 

Court in Bank of Redemption v. Boston (125 U. S., 60) notwithstanding the fact that 
all deposits in savings banks are exempt from taxation. When the present Massa- 
chusetts inome-tax law was enacted in 1916 the only question seriously considered 
with relation to the bank tax was whether if the bank tax was left unaffected the adop- 
tion of a 6 per cent tax upon interest and dividends from other sources would violate 
Revised Statutes, section 5219, because of the fact that certain individuals and part- 
nerships engaged to some extent in banking would be subject only to this 6 per cent 
income tax. Because of the view which then prevailed as above set forth no serious 
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consideration was given to the fact that money at interest held in the hands of persons 
not engaged in banking would be taxed at a lesser rate than bank shares. 

There was some consideration of a provision to exempt so-called private bankers 
from the operation of the income tax, it being thought that if this were done no ques- 
tion could then arise as to the validity of the bank tax. It was determined, however, 
to leave the income tax applicable to private bankers largely upon the ground that 
because of the nature of the business of such bankers it could not be said that they 
were to any substantial extent in competition with national banks. The nature of 
the business of the so-called Massachusetts private bankers is fully discussed in another 
memorandum filed with the committee. Of course, if there were no substantial 
competition between these bankers and the national banks in Masvsachusetts the enact- 
ment of the income-tax law couW not affect the validity of the bank tax upon the 
theory then accepted that only banking capital could come in competition with capital 
of national banks in the application of Revised Statutes, section 5219. It did not 
at that time occur to anyone that there was a serious danger in taxing money at interest 
not employed in banking at a lesser rate than bank shares. 

No bank in Massachusetts except the First National Bank of Boston raised any 
question as to the validity of the bank tax before the announcement of the Eichmond 
Bank decision. That bank brought and tried its suit on the ground that the capital 
of the so-called private bankers was in substantial competition with national banks; 
that for this reason the bank tax was void. Hearings have been bad in that case 
over a long period of time and no evidence has been taken on any other issue prior 
to the Richmond Bank decision. 

If the last-mentioned decision has given the broad interpretation which seems 
plainly to follow from its language, not only could the First National Bank recover 
all taxes paid by it since 1917, but every other national bank in Massachusetts may 
recover the full amount of taxes paid by it, the recovery of which is not barred by 
the statute of limitations. In the case of other banks this will undoubtedly include 
all the 1921 taxes. It will also follow that no valid taxes can be assessed in 1922 
without a substantial modification of the Massachusetts statute. As a result of this 
situation an effort is being made on the part of certain attorneys to get together a 
large group of banks for the purpose of recovering taxes in their behalf, thus earning 
substantial fees. 

It is this last-mentioned situation that makes the validating clause of the McFadden 
bill of vital importance. The power of Congress to enact such a clause has been fully 
discussed in the memorandimi already filed. The fact that substantially all the banks 
of the country appear to have been satisfied with the amount of taxes paid by them 
until aroused by the Richmond bank decision to the financial possibilities of the 
present situation establishes that the enactment of such a validating clause can not 
be said to work a real injustice. 

The real banking of the country, interpreting banking in the proper business sense 
of that term, is unquestionably carried on by the National and State banks. It is 
important for the States to have a definite practical rule which they may follow in 
taxing national banks without running the risk of frequent litigation. It is also 
important that any modification of Revised Statutes, section 5219, should be of such 
a character that it would not restrict the States in adopting new and modern method s 
of taxation. For this reason the McFadden bill was drawn in its present form. If it 
is adopted it will put Massachusetts back where it thought it probably was when it 
enacted its income tax law. It will permit it to retain the taxes paid it by every 
bank in the State but one without protest, and it will then give it a readily workable 
rule of limitation which it can apply in modernizing and making more equitable its 
taxes upon national banks and trust companies. It is not contended that the present 
Massachusetts tax is entirely just to the bankers and the State desires an opportunity 
to work out a more modern and fair method of taxing banks. When, however, it 
attempts this it must also revise its method of taxing trust companies. It can not 
do this in any complete way without powers are given to it substantially along the 
lines of the McFadden bill. 

If nothing is done but adopt the amendment proposed by the bankers the hands 
of the State will be tied so that as a practical matter it can do nothiaig but bring both 
national banks and the trust companies, which are their only serious competitors, 
within the scope of the income tax and tax them the same rates that individual 
citizens are taxed who are not engaged in banking, but merely have invested money 
in notes or interest bearing securities. If only this proposed amendment were 
adopted it would be the equivalent of a declaration by Congress approving the efforts 
of certain attorneys to make a personal profit out of the situation in which the State 
finds itself as a result of the Richmond Bank decision. If it be thought necessary 
for the protection of the banks to compare them for purposes of taxation with a wider 
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class than incorporated State banks, it must be obvious that some definition of the 
class must be adopted which is more specific than the phrase "other moneyed capital 
in the hands of individual citizens, " which has given rise to so much difficulty in 
applying Revised Statutes, section 5219. A class for comparison must be established 
which includes only capital invested in some form of business which is in real competi- 
tion with national oanks. This, of course, only includes capital invested in banking 
as banking is carried on by the national banks. This necessarily involves the receiv- 
ing of deposits and the lending of money thus received to customers. A person or a 
corporation which is only lending its own money is not conducting a bank in any 
true sense of that term. If it be thought that there can be serious danger to any 
national bank in the provisions of the McFadden bill, it may be possible to protect 
the rights of the States by adopting a definition of moneyed capital along the lines 
of that proposed by the banker from Iowa, provided a clear-cut definition of banking 
is also inserted and we are not left in a position where it may be held that any form 
of lending money at interest as a business is banking. 
Very truly, yours, 

Wm. Harold Hitchcock, 
Special Counsel for the Commonwealth of Massachusetts. 

Mr. Paton. Mr. Divet, representing North Dakota bankers, would like to make 
clear just what the suggested amendment proposed by the bankers as to the income 
tax means. Before his doing so, I just want to make one remark with regard to the 
plea of the gentleman from New York, that it is necessary to enact a validation datise 
m the McFadden bill, even though the bill should be repealed to-morrow. I believe 
in the State of New York there has been introduced a bill by Senator Davenptwrt 
which taxes for the years 1920 and 1921, that is, a retroactive taxation of intangibles 
at 1 per cent. That means that it brings them up to the bank rate. Now, if that 
bill is passed and the courts hold that retroactive taxation is valid, it removes the 
groundwork or basis for these suits. It seems to me without Confess attempting to 
regulate this subject by a validation clause of doubtful constitutionality the matter 
could be left to the retroactive legislation of the various States where the constitu- 
tion^ permit retroactive legislation- I simply want to get that point in the record. 

Mr. Blodgett. Mr. Lord has filed two briefs. We nave not seen either one. li 
your committee, Mr. Chairman, would like to have a reply to the brief — such reply 
as we think should be made— we should be very glad to give yon any help we can, il 
we may have copie3 and time in which to make reply. We know nothing of what is 
in those briefs and can not reply to them otherwise. 

The Chairman. The committee will take that matter under consideration, and il 
they consider it is vital to the determination of the question, will advise you and give 
you an opportunity to file briefs. 

Mr. Blodgett. Very well. 

Mr. Lord. The briefs are statements of what we have said, but they are in narrative 
form and not mixed up with questions. 

Mr. Law. With regard to the amendment that has been introduced in the New 
York Legislatfure, I should like to read just a few words into the record. 

The Chairman. Is that a copy of the proposed bill that you have? 

Mr. Law. No; this is the report of the legislative committee that introduced the bill. 

The Chairman. You may proceed. 

Mr. Law (reading): 

*' Certain of the national banks in the State are seeking under this decision (Rich- 
mond decision) to escape from all State taxation. This committee has joined in an 
effort to obtain an amendment to the revised statutes of the United States, which will 
meet the condition created by the decision of the Supreme Court. Unless this amend- 
ment is conceded by Congress, the committee's plan outlined above, for a reorganiza- 
tion of the bank taxes of the State, although greatly needed in the interest of justice 
to the banks themselves as well as to the State, can not be put into operation. " 

And, again: 

"The committee regards this as not so desirable an alternative as their own plan, 
but a necessary one to prevent an unjustifiable evasion. " 

I would like to add also that that will effect only the State of New York, but Congress, 
by passing this validating clause, can affect the situation in the whole country. 

Mr. Divet. I want to make a brief explanation of what seems to have been a mis- 
conception on the part of some of our opponents and, I think, some members of the 
committee, with regard to what is intended to be a tentative amendment offered by 
some of the banks. It was drawn up hurriedly, so hurriedly that I told tbem they 
ought to keep out of it. They have unfortunately expressed themselves, but the 
real thing that is intended to be accomplished by that amendment — and if it is not 
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properly worded for that purpose, it should be reworded — ^is this: The entire income 
of the banks — distributed and undistributed — ^is to become the basis of the income 
tax and to be treated as gross income. 

That is, if a bank has $100,000 income and 10 stockholders, assuming their stock to be 
all equal, it is not proposea to divide the income into 10 shares of $10,000 each and 
give it the rate accorded to an income of $10,000, but to treat it as one income to take 
the same rate in its entirety that an income of $100,000 would take assessed against any 
individual stockholder having $100,000 income, with whatever graduated income 
features that may carry with it to the bank and to the individual. Someone said to 
me as late as this noon that he understood the bill would operate by dividing this into 
as may stockholders as there might be, then deducting the exemptions, and levying it 
upon the rate of the small income as distinguished from the large. Such is not the 
intention of the tentative amendment read before the committee. 

Mr. WiNGO. This amendment first recites section 5219, which is followed by 1-A, 
which is the real substantive part of the bill, and that states that the tax shall not be 
at a greater rate than is assessed upon other moneyed capital in the hands of individual 
citizens of such States. Now, under rule B, which follows, the States are authorized, 
if they want to, instead of assessing the general rate, as authorized by present and 
existing law, to substitute in lieu of that a net income tax measured by the same 
standard, that is, other moneyed capital. It makes it optional. In a State that does 
not have the income tax that conforms to the standard here it is left where the original 
decision leaves it. 

Mr. Stevenson. Mr. Chairman, are we through? 

The Chairman. I think so. The committee will adjourn at this time. 

(Thereupon, at 3.45 o'clock p. m., the committee adjourned.) 
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